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AND 

RULES  OF  THE  COURT. 
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VOL.  L 

TO   BB   CONTINUBB. 

BY  ROYALL  TYLER, 

CHIEF  JUDGE  OF  THE  SUPREME  COURT. 


Hoe  opus,  hoc  Btadiani  parvi  properimoi  et  ampli ; 

8i  patris  Tolumuii  li  nobii  Tirere  eari. 

Q.  Hob.  Flag.  Bpist. 


ac 


1^  XEW'TORK: 

B  Priited  B«d  Pablithed  I7  I.  Riley. 

1809. 


BE  it  remcmbereil,  That  on  the  twenty-serenth  day  of  October,  in  the 
thirty -fourth  year  of  the  Independence  of  the  United  Stated  of  America, 
Isaac  Riley,  of  the  said  district*  hath  deposited  in  this  office  the  title  of 
*  book,  the  lig^t  whereof  lie  claims  aa  proprietor,  in  the  words  following, 
to  wit : 

'*  Reports  of  Cases  arcued  and  determined  in  the  Supreme  Conrt  of  Judi- 
**  cature  of  the  Stutc  of  V  ennont  With  Cases  of  Practice  and  Rules  of  tlie 
**  Court  Commencing  with  the  nineteenth  century.  Vol.  I.  T(»  be  c^onti- 
•*  nued.  Hy  Ruvall  Tyler,  Chief  Judge  of  the  Supreme  Court.  Hoc  opus, 
*'  hoe  studium  pnr\  i  properimus  et  ampli ;  Si  pati*i«  volumus,  si  nobis  yivcre 
«  cai-i.    a  Uor.  Flac.  EpisL" 

In  conforkitt  to  the  act  of  the  Congress  of  tlic  United  States,  entitled, 
"  An  act  for  tlic  encouragement  of  learning,  by  securing  the  copies  of  maps, 
*'  charts,  and  books,  to  the  authors  and  pn/pi'ictors  of  buvli  copies,  ('jinng 
'*  Uie  times  therein  mentioned  ;'*  and  also  to  the  act,  entitled,  "  An  act 
*'  supplementary  to  the  act,  entitled,  an  act  for  the  encouragement  of  learn - 
*'  ing,  bv  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and 
'*  proprietors  of  such  copies,  during  the  times  therein  mentioned,  and  ez- 
^  tcitdiiig  tlie  benefits  tbereof  to  Cite  arts  of  designing,  engraving  and  etching 
**  historical  and  other  prints." 

CIURLKS  CUNTON, 

Clerk  of  the  District  of  New-York. 


To  his  Excellency  the  Governor  ;  his  Honour  the 
LieutenanuGovemor ;  the  Honourable  Council; 
and  the  Honourable  House  of  Representatives  of 
the  State  of  Vermont. 

Gentlemen, 

THE  arduous  business  of  framing  laws 
for  a  numerous  and  free  people,  is  yours. 

To  construe  and  apply  the  laws  when 
enacted,  to  the  concerns  of  your  constituents,  is  the 
duty  of  the  Judges  of  the  Supreme  Court  of  Ju- 
dicature. 

That  you  may  know  whether  your  in- 
tention as  legislators  has  been  pursued,  and  whe- 
ther the  laws  you  promulgate  are  beneficial  in  their 
eflfects,  is  of  the  highest  importance. 

To  this  intent,  this  volume  of  Cases, 
argued  and  decided  in  the  Supreme  Court  of  Judi- 
cature,  is  respectfiiUy  submitted  to  your  consi- 
deration, 

BY  THE  REPORTER. 
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REGULA  GENERALIS. 


ORDERED  by  the  Court— That  no  attorney  of 
this  Court  shall  enter  bail  in  any  process  which  is  or 
shall  be-  pending  in  the  Court,  or  execute  any  gaol 
bondy  except  where  personally  interested^ 


CASES 


ARGUED  AKD  DECIDED 


IN  TH£ 


SUPREME  COURT  OF  JUDICATURE 


OP   THE 


STATE  OF  VERMONT- 


CHITTENDEN  COUNTY,  JANUARY  TERM, 

A.  D.  1800. 


ENOCH  WOODBItlDGE,  Chltf  Judge. 

'    >  Assistant  Judges 
NOAH  SMITHy  S 


John  Adams  against  Jacob  Oavis. 
ATTACHMENT.        Plaintiff  recognised    for    Plaintiff  may 

^       r  .•  ^i-         •    •      1        -^  enter     himteu 

costs  of  prosecution  on  the  on^al  wnt.  ^  bail  for  cost« 

Plea  in  abatement.    That  the  plaintiff,  under  the  ^  ^'i;^^^^^ 

statute,  cannot  enter  himself  as  security  for  costs.        proceas  in  cinl 

'  suits. 

Vermont  SStat 

Judgment  of  Court*     The  >vrit  does  not  abate.  ^^^^'  P-  "^^^ 
The  defendant,  upon  the  issuing  the  original  writ,  is 
entitled  to  such  sufficient  security  for  costs  of  prose- 
cution, as  is  satisfactory  to  the  authority  signing  such 


2*-  -^ 

B      -       1  ^ 


4  CHITTENDEN  COUNTY, 

Adams       process.     If  at  aiiy  time  while  tlie  suit  is  pending, 
Davis.       he  doubts  the  sufficiency  of  the  bail  to  respond  the  ' 
lb.  s.^.         costs,   on  motion  tlie  Court  wtU  order  new  bail,  or 

direct  a  nonsuit. 


Stephen  Pearl,  Sheriff,  Appellant, 

against 
Ebenezer  Allen,  Appellee. 

CASE.  On  a  receipt  for  projx^rt}''  attached  on 
?nesne  process.     General  issue.    Trial  per  pais. 

The  appellant  offered  a  receipt  in  evidence,  pur- 
porting to  have  been  signed  by  the  appellee,  and 
offered  to  prove  tlie  execution  of  the  receipt, 

First.  By  comparison  of  hand-wTitings. 

•Secondly.  By  the  concession  of  the  party  at  the 
lower  Court. 

Objected,  That  the  subscribing  witness  is  within 
process  of  the  Court,  and  ought  to  be  produced. 

haiSs*w^coa^  ^V  ^^  Court.  Comparison  of  hand- writings  can- 
oettion  of    a  not  be  admitted  in  evidence,  or  the  concession  of 

party  on  a  for^ 

mer  trial  when  the  party  at  the  lower  Court,  whilst  the  subscribing 
the  record,  can-  witncss  resides  within  the  process  of  the  Court.  The 
cvfdence^^ik  defendant  must  not  in  this  way  be  deprived  of  cross- 
vitn(ww*^o*'^  examining  the  subscribing  witness  to  the  contract, 
contract  is       The  conccssion  of  a  part}*  on  a  fonner  trial,  when  not 

attached  to  the  record,  must  be  considered  as  a  con- 
cession for  that  trial  onlv. 


JANUARY  TERM,  1800. 

*Biddlecoin 

V. 

Farwell. 

Richard  Biddlecom,  ex  devu  Daniel  Biddle-  

COM,  against  John  Farwell,  Tenant  in  pos- 
session. 


EJECTMENT.  Common  rule  entered,  and  the 
general  issue  to  the  country. 

Defendant  offered  to  read  in  evidence  a  deed  from  vtrmmt  sut 
Nathan  Spaffordy  constable,  and  collector  of  the  sur-  ^^^*  ^'  P*  2^^- 
veyor-general's  tax,  commonly  so  called,  conveying 
the  lands  described  in  the  declaration  in  fee  to  his  an- 
cestor, under  a  vendue  sale  for  the  non-payment  of 
a  tax. 

Daniel  Chipman,  on  the  part  of  the  plaintiffs, 
objected. 

The  act  does  not  directl}'  levy  a  tax,  but  only  Decision  under 

,       .  ,,  ,  .,   ^  the     surveyor- 

authonses  the  governor  and  council  to  assess  a  tax  generui's  tax 
in  either  of  two  modes ;  the  one  on  the  soil,  the  ^^^' 
other  on  the  town  as  a  corporation.  In  the  present 
case  it  was  assessed  upon  the  town,  and  therefore 
ought  to  have  been  collected  by  a  tax  on  the  polls 
and  rateable  estate  as  directed  by  the  subsequent  ex- 
planatory  clause  of  the  act. 

Second  objection.  That  this  land  was  holden  in 
severalty,  and  the  constable  is  not  made  collector  of 
taxes  on  such  land. 

By  the  Court.  The  constable's  deed  cannot  be 
read  in  evidence. 


n  i 


EH 


CHITTENDEN  COUNTY, 

I 

Biddlecom         Hall,  Judge,  observed,  there  was  a  more  for- 
Farweii.       Hiidable  objection.    The  whole  original  right  is  at- 
-"■^""~""'~  tempted  to  be  conveyed  by  the  deed. 


«, 


Verdict  for  the  plaintiff. 


.^' 


Martin  Harmon,  ex  dem.  Samuel  Fay  et  aL 
against  Moses  Taft  and  Seth  Cogswell, 
Tenants. 


The  deed  of  a      EJECTMENT  for  a  right  of  land  in  Charlotte, 
veyTng  land      to  wit,  the  Original  right  of  John  Southgate. 
rig^t!"mu»t^b2      Common  rule  entered.    General  issue  joined  and 

execited  and     p^^  ^o  thc  Jurv. 
acknuwied^d     *  •' 

l^T'u^^XX      Pl^i^^jff 's  evidence : 

where  thc  land      First.  Copv  of  the  charter  of  Charlotte,  recorded 

liei.  * 

in  the  proprietor's  records,  dated  24th  June^  1762. 
John  Southgate,  an  original  grantee. 

Secondly.  Deed  from  John  Southgate  to  Sarah 
Southgate,  dated  «/w/y  3d,  1762. 

Thirdly.  Deposition  of  John  Hopkins,  proving  the 
intermarriage  of  Sarah  Southgate  with  Azariah 
Dickinson. 

Fourthly.  A  deed  from  Azariah  Dickinson  and 
Sarah  his  wife,  late  Sarah  Southgate^  to  the  lessor  of 
the  plaintiff,  dated  the  8th  of  October,  1773,  and  ac- 
knowledged by  both  in  common  form  before  a  Jus- 
tice of  the  Peace,  Hampshire  County,  Common 
wealth  of  Massachusetts, 


JANUARY  TERM,  1800-  7 

Daniel  Chipman,  counsel  for  the  tenants,  objected      Hannon 
to  thi  s  last  deed.  Taft  and  Co^. 

well. 

By  common  law,  ^  feme  covert  cannot  convey  ..««__^^ 
real  estate,  neither    can  her   husband  convey  that 
which  is  held  in  the  right  of  his  wife. 

The  conveyance,  to  be  legal,  must  be  predicated 
upon  statute.    The  plaintiff  shews  no  statute  either 
fron»  j\*ew-York^  New- Hampshire j  or  this  State,  an 
diorising  this  mode. 

Hall,  Judge.  By  common  law  2i  feme  covert 
can  convey  neither  real  or  personal  property.  Before 
thi.s  deed  can  be  read  to  the  Jur}%  it  must  appear  that 
there  was  some  existing  law  authorising  the  convey- 
aiice  of  land  by  a  fetne  covert  in  this  mode,  or  that 
the  acknowledgment  of  this  deed  is  consonant  with 
some  statute  of  this  State. 

WooDBRiDGE,  Chief  Judge.  The  lex  loci  where 
the  land  is,  ought  to  regulate  the  conveyance.  At 
the  time  this  deed  was  executed  and  acknowledged, 
this  territory  was  under  the  jurisdiction  of  New- 
Yorkj  and  the  deed,  to  be  operative,  ought  to 
have  been  executed  and  acknowledged  agreeably  to 
the  existing  laws  of  tliat  then  colony.  The  deed 
cannot  be  read  to  the  Jury« 

*  Plaintiff  nonsuited. 

Note.  In  this  cause,  after  the  rejection  of  the 
de<^  by  the  Court,  it  was  moved  to  introduce  it  as 
a  lease,  conveying  the  life  estate  of  the  husband  in 
Ac  premises. 


i'*' 
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Harmon  Sed  per  Curiam.    It  cannot  be  read  for  that  pur- 

Taft  and  Cogs-  poSC.     HesitatltC  Hall. 
welL 


This  decision  has  been  since  shaken. 


Samuel  Young,  Appellant, 
against 

Joshua  Sanders,  Appellee, 

ACTION  on  promissory  note,  dated  17th  Fe^ 
bruary^  1791,  for  the  sum  of  thirty  dollars.  Writ 
returnable  to  Chittenden  County  Court,  September 
term,  1796. 

Vemumt  Stat       Plea  to  tiic  jurisdiction*    Tliat  a  Justice  of  the 

Peace  has  exeltwve  jurisdiction  of  all  civil  causes  to 
this  amount. 


In  civil  causes.  By  the  Court.  The  County  Courts  hold  concur- 
nand  is  above  rent  jurisdiction  with  the  Justices  of  the  Peace,  of 
dcr  33  doi8.Tn  all  suits  where  the  demand  is  above  seven  dollars, 
ii^'ISd^in  a^^  where  it  does  not  exceed  thirty- three  dollars  in 
li?Mdi*0)u^  unliquidated,  and  fifty-three  dollars  in  liquidated  de- 
Courts  and  Jus-  mands. 

Iices  of  the 
Peace    have 

Hidiction.  Plea  to  the  jurisdiction  overruled. 
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On  the  5th  November,  1801,  the  General  Assem-        Young 
bly  passed  the  following  act :  Sanders. 


Vemuttit  StaL 

"  An  act  in  addition  to  an  act  entided.  An  act  consti-  )?^  ^  p- ^^j- , 

'  Coun^  Courts* 

tutino:  the  Supreme  Court  of  Judicature  and  County  jurisdiction  not 

^  t   I*    .  1    •  1  ,     .  .     ,.     concurrent 

Courts,  defining  their  powers,  and  regulating  judi-  with  justices  of 

.  ,  ,.  the  Peace. 

cial  proceedings. 

**  Whereas  it  it  is  considered  by  some  of  the 
County  Courts  in  this  State,  that  they  have  concur- 
rent  jurisdiction  with  Justices  of  the  Peace  in  civil 
actions,  Therefore,  it  is  hereby  enacted  by  the  Ge- 
neral Assembly  of  the  State  of  Vermont ,  that  the  se- 
vera!  County  Courts  shall  not  hear,  determine,  or  ad- 
judge on  any  action  or  suit  which  is  originally  made 
cognisable  before  a  Justice  of  the  Peace,  unless  such 
action  or  suit  shall  be  entered  in  such  Court  by  ap* 
peal ;  any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding.'' 
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Dirormd's 
£x*on 

V. 

Allen. 


£xecutorsof  Thomas  S.  Dimond. 

against 
Ira  Allen,  Administrator  of  Remember  Baker, 


In  4cir€  Jaeiat 
against  admi- 
nistrator, to 
ahew  why  exe- 
cution should 
not  issue  de  bo- 
nit  l^opriitf  it 
is  not  necessa- 
r}'  to  allege  ex- 
pressly tliat  de- 
fendant is  ad- 
mi  I  tistrator,  or 
that  he  has  aa- 
aeta« 


SCIRE  FACIAS^  to  shew  cause  why  execution 
should  not  issue  de  bonis  propriis. 

Demurrer  by  defendant. 

Causes  of  demurrer : 

First.  It  is  not  alleged  that  said  Ira  was  ever  ad- 
ministrator on  the  intestate's  estate. 

Secondly.  That  the  plaintiff  in  his  declaration  hath 
not  alleged  that  there  were  assets  in  the  hands  of  the 
supposed  administrator. 

The  counsel  for  the  demurrant  doubted  whether 
in  any  case  an  action  of  this  nature  would  lie :  but 
more  especially  relied  on  the  second  exception  ;  and 
cited  Dumford  &?  East,  vol.  7.  p.  27.  Gill  v. 
Scrivens.  LiUifs  Entries,  vol.  2.  p.  627. 

Counsel  for  the  plaintiff.  The  law  is  so  well  esta- 
blished, that  as  to  the  action's  being  well  founded,  I 
shall  be  silent. 

In  reply  to  the  first  exception  in  demurrer.  It  is 
sufficient  to  name  plaintiff  or  defendant  as  administra- 
tor, without  expressly  alleging  him  to  be  such.  Com. 
jDtg-.  vol.  5.  p.  586. 


t^ 


■    t  ■ 


"#  . 


Allen 
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To  the  second  exception.    It  is  established,  that     Dimond's 
in  every  case  the  administrator  is  to  be  considered  as  v 

having  assets  in  his  hands  until  shewn  by  him  to  the  ^ 
contrary  in  pleading.    Com.  Dig*  voL  5.  p.  576.     In 
declaration  against  admimstratcn*,  it  is  not  necessary 
to  allege  assets  in  his  hands. 

rJ 

By  the  Court  A  scire  facias  is  a  judicial  writ, 
and  the  recital  of  the  record  on  which  it  is  founded  is 
sufficient  If  the  defendant  was  not  administrator, 
he  should  have  shewn  it  in  hb  defence  in  the  original 
suit  If  he  has  no  assets,  plene  administroMt  will  be 
good  shewing  in  the  present  suit 

Declaration  sufficient 

Daniel  Chipman,  for  plaintiff. 
Samuel  MiUerj  for  defendant* 


CA^ES 


mTEHMINED  IN  tUK 

SUPREME  COURT  OF  JUDICATURE 

or   THft 

STATE  OF  VERMONT. 


ADDISON  COUNTY,  JUNE  ADJOURNED  TERM, 

A.  D.  1800. 


EJSrOCH  WOODBRIDGE,  Chief  Judge, 

'      >  AsiUtant  Judaea* 
M)AH  SMITHy  >  ^ 


Eliakim  Culver  against  Stephen  Pearl, 
Sheriff  of  Chittenden  Countv. 

An  offic^  ii      PLAINTIFF  complains,  that  by  the  considera- 

empowered   to  i  ^  j 

•etoffoneexe-  tion  of  the  Countv  Couit  of  Chittenden  County,  he 

cution    araingt  .  ' 

aiiothep,  be-     recovered  judgment  against  Abel  Phelps  f(H*  the  sum 

tweentheMune      «^,-,,ri  i  ii-  •#. 

parties,  and  o\  oU  2s.  lawful  moncy,  and  prayed  out  his  wnt  of 
hands  at  the  execution  in  due  form  of  law  made  returnable  in 
•ame  ume.       sixty  days  from  the  date,  and  committed  the  same 

execution  to  the  defendant,  in  his  capacity  of  sheriff, 
to  serve  and  return  agreeably  to  law,  but  that  said 
Pearli  contriving  to  injure,  &c«  neglected  to  return 
said  execution,  whereby,  &c,  ad  damnum. 

Second  count.      Plaintiff  declares  on  the  same 
judgment  and  execution,  aliter  et  idem^  delivered 
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as  aforesaid,  and  that  siud  Pearl  made  an  undue  and  Culver 
unlawful  return  on  the  same  in  the  words  and  figures  Pewi. 
following,  viz. 

,  "  Then  by  virtue  of  this  writ  of  execution  to  me 
directed,  I  repaired  to  the  usual  place  of  abode  of 
the  debtor  within  named,  and  made  demand  of 
money,  goods,  or  chattels  to  satisfy  the  same ;  and 
in  satisfection  thereof  the  said  debtor  delivered  to  me 
a  certMH  writ  of  execution  to  me  directed,  to  serve 
and  return  in  favour  of  the  said  debtor,  and  gainst 
the  creditor  within  named,  and  one  Caleb  Culver,  for 
the  sum  of  1  li  5s.  6rf.  lawful  money,  debt  or  da- 
mage, and  15*.  lOrf.  costs,  on  a  judgment  rendered 
by  Timothy  Pearl,  Esquire,  one  of  the  Justices  of  ■ 
the  Peace  for  said  County  of  Chittenden,  on  the  6th 
day  v£  April,  A.  D.  1795.  Said  writ  of  execution  by 
the  said  Justice  subscribed  with^iis  oiBcial  signature, 
and  dated  the  same  6th  day  oi  April,  to  indorse  upon 
the  same  such  sufficient  sum  as  might  be  in  full  sa- 
tisfaction of  the  within  execution,  and  the  legal  costs 
thereon  arising.  Therefore,  in  pursuance  oflaiv,  by  an 
indorsetnent  on  the  aforesaid  execution  in  favour  of 
the  within  named  debtor  of  the  sum  of  6/.  &.  6(/. 
lawful  money,  in  full  satisfection  of  the  within  writ 
of  execution,  I  do  return  the  same  fully  satisfied." 

The  general  issue  tendered  and  joined  to  the  first 
count,  and  defendant  demurred  to  the  second. 

B)-  the  Court.  An  officer  has  a  right  to  off-set  one 
execution  against  another  between  the  same  parties 
both  in  liis  hands  at  the  same  time.  The  plaintiff  has 
allegated  no  cause  of  action  in  his  second  count,  and 
the  same  is  insufficient. 
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Cuiveff  By  agreement  of  parties  entered  on  the  record, 

Pearl.       judgment  on  the  demurrer  to  control  the  general 
issue,,. 

Plaintiff  nonsuitcd- 


DoE,  ex  dcm.  Abraham  Baldwin  andZALMON 
Booth,  against  P.  Foot  et  aL  Tenants  in  Pos- 
session. 

Sheriff  havingr      EJECTMENT  for  lands  in  Cor^vwall. 

two     writs    of 

execution  for        The  Only  point  worthy  note  in  this  cause  is,  that 

and  against  the         .  jj  ,  .  .,  •.       r 

same  parties,  plaintilt  adduced  in  evidence  two  writs  of  execution 
on*^  Uie  same  of  cqual  date,  both  in  favour  of  Baldwin  and  Booths 
^^t^J^.  against  Samuel  Benton^  levied  by  John  Chipman, 
turlS  d**indt  ^^^^^^»  Sheriff  of  ./^cfafwOT  County,  upon  the  land  in 
boundaries.       question  jointly^  i.  e.  the  return  of  the  officer  on  each 

is,  "  To  satisfy  this  and  one  other  writ  of  execution 
between  the  same  parties,  I  have  extended  on  and 
caused  to  be  appraised  according  to  law,  certain  lands 
butted  and  bounded,"  &c. 

The  question  made  is,  whether  the  sheriff  should 
not  have  levied  each  writ  separately,  and  on  several 
parcels  of  land,  describirfg  in  each  return  distinct 
boundaries. 

By  the  Court.     The  levy  is  correct. 
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Hamilton 

V. 

AViUiams. 


J3uDLEY  Hamilton^    qui  tarn,  pro  se   and  the 

Treasurer  of  Essex, 

against 

HiEL  Williams. 

ERROR.     This  writ  was  brought  to  reverse  a  rermmstkx., 
judgment  rendered  on  appeal  by  the  County  Court  xhe  reoonfof  a 
in  a  suit  brought  by  the  present  plaintiff  to  recover  voluntary  con 

*^        ,    ,  ,  *  *  fcssion  before  a 

the  penalty  for  killing  deer  out  of  the  statutable  Justice,  and 

,  ,  -       _  .  «  payment  of  the 

season,  under  the  act  to  prevent  the  destruction  ot  whole  penalty, 

-%  may  be  pleaded 

Ceer*  jn  bar  to  an  ac- 

It  appears,  fix)m  inspection  of  the  record,  that  the  ^^  ^*  '•^^ 
defendant  JFiUiams  had,  before  the  histitution  of  the 
suit,  complained  of  himself  to  Mr.  Justice  PcnuelU 
of  Westfordy  who  recorded  his  confession,  and  re- 
ceived the  whole  penalty  for  the  use  of  the  treasury 
of  that  town. 

In  the  County  Court  the  defendant  pleaded  the 
record  and  proceedings  of  the  Justice's  Court  in  bar. 
Upon  demurrer  to  the  plea  in  bar,  the  County  Court 
rendered  judgment  in  his  favour.  And  now  the  error 
assigned  is,  that  demurrer  to  the  plea  in  bar  was  suf- 
ficient, and  that  the  proceedings  before  the  Justice  do 
not  amount  to  the  plea  of  autrefoits  convict. 

Sedper  Curiam.  These  voluntary  confessions  of 
breaches  of  the  minor  statutes  in  the  criminal  code 
are  so  generally  considered  by  the  people  to  be  cor- 
rect,  that  the  Court  are  inclined  to  sanction  them. 
It  is  true,  that  in  breaches  of  the  peace,  in  assault 
mid  battery  for  instance,  the  Court  would  hardly  in- 
to screen  an  offender,  who  had  committed  per- 
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Hmmiiton  ijapfj  ^  violent  battery,  and  by  his  own  representation 
waiUmB.  had  induced  the  magistrate  to  impose  a  fine  everj^ 
way  inadequate  to  die  offence  ;  but  no  such  injustice 
can  happen  dirough  the  voluntary  confession  of  a 
breach  of  a  penal  law,  where  the  penalty  is  ascer- 
tained, and  the  offender  cannot  lessen  it  by  misrepre- 
sentation. 

Judgment  of  Court.  There  is  no  error.  Let  the 
judgment  of  the  County  Court  be  affirmed  with  ad- 
ditional costs. 


KEGUI^i  GEKERALIS, 

ORDERED  by  the  Court — That  when  the 
plaintiff  in  any  writ  of  error  shall  become  nonsuited^ 
or  shall  neglect  to  enter  and  prosecute  his  suity  and 
the  defendant  shall  become  by  law  entitled^  by  com- 
plaint  J  petition^  or  motionj  to  enter  for  costs  or  da- 
7nages ;  the  defendant^  on  fling  such  petition,  com- 
plaint or  motion^  shall  pay  to  the  Clerk  of  the  Court 
one  dollar  for  Clerk's  fees^  which  may  be  taxed  and 
allowed  in  his  bill  of  costs. 
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SUPREME  COURT  OF  JUDICATURE 

OP    THE 

STATE  OF  VERMONT. 


CHITTENDEN  COUNTY,  JANUARY  TERM^ 

A.  D.  1801. 


PRESENT, 
ENOCH  WOODBRIDGE,  Chirf  Judge. 
AVjiH  SMITIIy  Mmtant  Judge, 


Asa  Barns,  AppelleCi 

against 

Isaac  Webb,  Appellant- 

THIS  was  an  action  for  slanderous  words.     Plea,  the  truth  of 

..  words   spoken, 

AOt  gUllt}\  cannot  he  f^vtn 

in  evidence  un- 

Daniel  Chipman  and  S.  Miller  ^  on  the  part  of*  the  issue  in  an  ac- 
defendant,  offered  evidence  to  prcrve  the  truth  of  the  deroui  words.' 
words  spoken  in  justification^ 

Amos  Marshy  for  the  plaintiff",  objected  to  the  ad- 
mission of  such  evidetice  under  the  general  issue. 
He  contended  that  it  must  operate  as  a  surprise  upon 
the  phintiff*;  would  bring  on  trial  the  conduct  of  his 
tliiiilfe  lifCi  which  no  man  of  even  the  fairest  character 
L   ^  idinid  be  presumed  to  be  prepared  to  defend  instan- 
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Bams        ter  ;  that  the  authorities  on  the  subject  are  plenarj* 

Webb.       and  clear,  and  all  shew  that  the  Judges  never  permit 

"■""■"■""""'~'  the  truth  of  the  words  to  be  given  in  evidence  under 

the  general  issue,  in  justification^  or  even  in  mitiga- 
tion of  damages  ;  but  that  it  should  always  be  plead- 
ed, whereby  the  plaintiff  might  be  prepared  to  defend 
himself;  in  support  of  which  he  cited  3Iorgan^s 
Fade  Mecum^  vol.  1.  p.  151.  Esp.  JV.  P.  vol.  2.  p. 
262,  JBac.  Abr.  vol.  4.  p.  518.  Com.  Dig  vol.  5. 
p.  220.  Str.  Rep.  vol.  2.  p.  1200.  Undenvood  v. 
Parks.  Gilb.  L.  Ev.  vol.  2.  p.  617.  Capel  Loft's 
edit.  Bull.  JV,  P.  p.  9. 

Chipman^  for  the  defendant,  conceded,  that  the 
English  authorities  were  against  the  admission  of  the 
evidence ;  and  by  the  English  common  law  it  is  also 
settled,  that  a  person  indicted  for  publishing  a  lil^l 
cannot  give  in  evidence  the  truth  of  the  facts.  But 
both  these  principles  alike  shew  the  genius  of  the 
British  government,  and  the  inapplicability  of  them 
to  our  own.  In  England^  the  characters  of  indivi- 
duals, or  at  least  certain  individuals,  must  be  pro- 
tected per  fas  aut  nefas.  Our  govcniment  has  no 
such  invidious  sanction  for  its  impure  citizens. 
Here  the  truth  will  never  be  sacrificed  to  state  po- 
licy ;  but  the  motto  of  the  republican  code  will  be, 
*  Great  is  the  truth,  and  it  shall  prevail.' 

Upon  principles  founded  upon  the  very  nature  of 
the  action,  the  evidence  is  admissible.  The  gist  of 
the  action  of  slander  is  malice;,  and  can  nudice  be 
implied  if  the  words  spoken  are  true  ?  Certainly  not* 
It  IS  even  an  important  duty  we  owe  to  society,  to 
give  the  true  characters  of  our  fellow-citizens,  j)arti- 
cularly  of  the  vitious  and  perpetrators  of  crimes,  that 
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they  may  be  guarded  against.    I'he  evidence  offered       B*^* 
will  shew,  that  the  plaintiff  has  no  cause  of  action.  Webb. 

As  to  the  plaintiff 's  being  suq)risedy  and  the  ad- 
mission  of  the  evidence  bringing  on  the  trial  of  his 
whole  life ;  we  say,  the  action  of  defamation  is  not  to 
be  £ivoured,  and  every  man  ought  to  be  taught,  that 
if  he  would  recover  damages  for  an  injur)  done  to 
his  character,  by  which  we  mean  die  estimation  in 
which  he  has  been  held  from  his  conduct  in  life,  he 
must  shew  a  character  worth  possessing.  I'his  prin- 
ciple, if  established,  would  lead  mankind  to  a  greater 
degree  of  circumspection  w- iUi  respect  to  their  con- 
duct 

On  the  foregoing  principles,  we  apprehend  the 
practice  has  been  setded  in  this  State,  although  we 
can  advert  to  no  particular  decision  in  point,  as  the 
reports  of  our  judicial  decisions  are  not  printed ; 
but  we  assert  generally,  tliat  the  practice  has  uni- 
formly prevailed,  has  been  acquiesced  in  by  the  bar, 
either  from  the  precedent  decisions  of  die  bench,  or 
from  a  general  conviction  that  it  is  founded  in  prin- 
dpie. 

It  may  be  worth  observing,  that  die  Legislature  of 
the  United  States^  in  their  act  commonly  called  the 
kdition  act,  adopted  the  principle  of  giving  the  truth 
of  the  slanderous  or  libellous  words  in  evidence  as  a 
comjdete  justification  under  the  general  issue  in  its 
fiiUest  extent,  even  in  cases  of  scandalum  magnatum^ 
of  much  greater  import  than  words  spoken  to  the 
injury  of  private  persons. 

Fer  Curiam.  We  do  not  wish  to  hear  the  counsel 
^llie  plaintiff.  The  authorities  are  clear  and  full 
hjiqk this  point*  .They  are  founded  in  reason,  and 


so 


Bams 

V. 

Webb. 
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ought  not  to  be  departed  fromi  The  evidence  of  the 
truth  of  the  words  proved  to  have  been  spoken  by 
the  defendant  cannot  be  admitted  under  the  general 
issue. 


Daniel  Kinne,  Appellant^ 

against 
Samuel  Plumb,  Appellee. 

Samuel  Miller  and  Elnathan  KeyeSy  for  appellee. 
Daniel  Chipman  and  Wm.  C.  Harrington^  for  ap- 
pellant. 

THIS  was  an  action  of  assumpsit^  brought  by  ap- 
peal  from  Chittenden  County.  Court.  At  this  tcrm» 
Miller  and  Keyes^  for  the  appellee,  filed  the  following- 
motion  : 


Tbe  County 
Courts  are  not 
empowered  to 
compel  a  par- 
ty under  a  ge- 
jieral  rule  to 
appear  and  an- 
swer to  a  new 
declaration  af- 
ter the  files 
have  been  lost. 


Kxnne^  appellant,  \  Chittenden  County,    Supreme 
V.  >  Court  of  Judicature,  January 

Plumby  appellee. )  term,  A,  D.  1801. 

The  said  Samuel  Plumb  moves  the  Court  here  to 
dismiss  the  said  action  from  the  docket  of  the  Court, 
for  that  it  appears  from  the  files,  that  said  action  was 
irregularly  commenced  before  the  County  Court,  in 
that  the  same  declaration  was,  by  an  order  of  the 
said  County  Court,  and  without  the  consent  of  the 
said  Samuel  Plumby  filed  in  Court  against  him  the 
said  Samuel  Plumb,  without  any  service  or  notice 


.-.r 
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whatever ;  and  that  the  said  County  Court  ordered  Kinne 
the  said  SamuePs  attorney  to  appear  and  plead  in  said  Piumb. 
action,  or  to  suffer  a  default  thereon ;  whereby  the  ' 

said  Samuel  was  compelled  to  appear  and  answer  to 
said  action  to  prevent  judgment  by  default  being 
rendered  against  him.  And  so  the  said  Samuel  says 
the  County  Court  had  no  jurisdiction  of  said  action. 
Wherefore  the  said  Samuel  prays  a  rule  may  be 
granted  upon  fF.  C.  Harriiigton^  Esquire,  attorney 
to  the  said  Daniel  Kinne^  to  shew  cause  why  the  said 
action  should  not  be  dismissed,  and  that  he  may  have 
his  costs.    By 

Keyes  and  Miller. 

It  was  admitted,  that  the  declaration  was  filed  in 
the  County  Court,  under  the  following  rule  of  s^iid 
Court,  and  was  conformable  thereunto  : 

RULE  OF  THE  COUNTY  COURT. 
Chittenden  County  Courts  September  Term^  1797 • 

In  all  causes  where  the  files  in  any  action  in  this 
Court  are  or  shall  be  lost,  the  plaintiff's  attorney  shall 
have  leave  to  file  a  new  declaration,  on  affidavit, 
stating  that  he  tannot  find  them  with  the  Clerk  of 
the  Court,  or  learn  where  they  are,  and  that  the  de- 
claration which  he  moves  for  leave  to  file,  docs,  to 
his  best  knowledge  and  belief,  set  forth  the  same 
cause  of  action,  and  in  the  same  form  as  was  set  forth 
in  the  declaration  so  lost  as  aforesaid. 

Skith,  Judge,  recited  memoriter  the  decision  of  a 
^Atein  this  Court  last  term,  Bennington  County  :  A. 
^nKred  an  action  against  B.  m  Bennington  County 
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Court.  After  several  imparlances,  the  files  were 
missing  under  such  circumstances  as  induced  a  belief 
that  the  defendant  had  eloigned  them.  The  County 
Court  made  an  especial  rule,  authorising  the  plainti6f 
to  file  a  new  declaration,  which  was  done.  Defendant 
refused  to  answer  to  it,  and  instructed  his  attorney  to 
withdraw  his  appearance.  The  County  Court  ren- 
dered judgment  by  default.  Defendant  brought  his 
writ  of  error.  The  whole  proceedings  of  the  County 
Court  were  certified  up.  The  Supreme  Court  re- 
versed  the  judgment  rendered  in  the  Court  below, 
and  it  was  the  united  opinion  of  the  Judges  of  the 
Supreme  Bencli,  that  the  County  Court  had  no  power 
to  make  such  rule. 


Vermont  Stat. 
vol.  I.  p.  60. 
8.19. 


Vemumt  Stat, 
vol.  1.  p.  61. 
s.  24. 


C/iipmafif  for  appellant,  insisted,  that  the  rule  of 
the  County  Court,  under  which  the  plaintiiF  Kinne 
filed  the  declaration  on  the  loss  of  the  original  files, 
was  warranted  and  rendered  valid  by  the  statute, 
which  authorises  the  Supreme  and  several  County 
Courts  to  make  all  necessary  rules  for  the  orderly 
practice  in  their  several  Courts,  provided  that  such 
rules  be  not  repugnant  to  the  constitution  or  laws  of 
the  State. 

This  rule  cannot  be  repugnant  Uy  either.  True, 
the  same  statute  directs  by  what  process  defendants 
shall  be  brought  into  Court,  and  how  such  process 
shall  be  served.  In  this  case  tlie  statute  was  com- 
plied with,  and  the  parties  in  Court ;  the  files  were 
then  lost.  Tliis  is  a  case  not  indeed  contemplated  by 
the  statute,  a  casus  omissus^  and  is  well  provided  for 
by  the  rule  of  the  County  Court  But  it  is  sufficient 
in  this  case  for  the  plaintiff,  that  the  filing  of  this  de- 
claration is  warranted  by  the  practice  of  the  Courts  cif 
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oommon  law  in  Englatidj  which  practice  is  surely  not        K'mne 
set  aside  by  any  sUitute  of  the  State.  On  the  contrary        Plumb. 
the  whole  body  of  the  English  common  law  is  adopt-  '^~^~^ 
ed  sub  modoy  or  with  certain  restrictions.    In  support  vol  i.  p.  51. 
of  which  practice,  he  cited  Lilii/^s  Entries^  vol.  2.  p. 
522.  CUtheroe  v.  Franklin.  In  this  cause  it  appeared 
to  the  Court  of  C.  B.  upon  affidavit,  that  the  verdict 
was  given   for  the  tenant,    and  judgment  thereon 
signed;    but  the  postea^    with  the  writ  of  habeas 
eorpora  juratorum^  and  the  panel  thereto  annexed, 
was  by  misfortune  lost*    It  was  ordered  that  the  like 
record  should  be  engrossed,  and  that  a  habeas  corpora 
be  made  anew  and  returned,  and  a  verdict  on  the 
postea  be  returned  by  the  associate  of  the  Lord  Chief 
Justice  of  the  Court,  and  diat  judgment  be  entered 
thereon  according  to  the  verdict. 

He  also  cited  Str.  Rep.  vol.  1.  p.  141.  edit.  1781. 
King^  qui  taniy  v.  Bolton. 

The  defendant  having  brought  error  in  Parliament, 
the  record  was  transcribed,  and,  as  it  was  carrying  to 
the  House  of  Lords,  the  original  was  picked  out  of  the 
officer's  pocket.  The  House  of  Lords  received  the 
transcript  without  examining  it,  and  the  Court  of 
B.  R.  ordered  a  new  entry  to  be  made,  and  the  judg- 
ment of  the  King's  Bench  was  affirmed  in  Pj.r- 
liament. 

Mr.  Chipman  further  obser\'ed,  that  tlie  decision 
of  the  Supreme  Court,  cited  by  the  Assistant  Judge, 
he  humbly  conceived  was  not  in  point,  as  tliat  deci- 
sion was  grounded  upon  an  especial  nile,  apparently 
made  to  apply  to  a  particular  case ;  but  because  the 
Cotmty  Court  had  no  power  to  make  such  especial 
jM^^  "^ofi  constat  they  may  not  make  general  rules  for 
4bi^  Ofderly  practice  of  thcii*  Court,  as  provided  Uy 
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Kinnc        the   statute.     Indeed    the  statute  provides    merely 
Plumb.       for  general  rules. 


S.  Miller,  for  the  appellee.  The  statute  directs 
that  the  declaration  shall  be  sent  out  with  the  writ ; 
that  service  shall  be  made  in  all  cases  twelve  days 
before  the  sitting  of  the  Court  to  which  it  is  made 
returnable.  These  requisitions  of  the  statute  must 
be  complied  with,  or  the  judgment  will  be  erro- 
neous ;  or  rather,  all  the  subsequent  proceedings  will 
be  irregular  and  void.  That  these  requisites  have 
been  complied  with,  can  be  shewn  by  matter  of  re- 
cord  only.  In  this  case,  it  cannot  appear  that  these 
statute  requisitions  have  been  complied  with.  What 
then  is  the  operation  of  the  process  in  the  County 
Court  ?  Plainly  this :  To  compel  a  defendant  to 
answer  to  a  declaration  filed  against  liim  in  Court 
without  any  previous  preparation  or  notice.  This  is 
directly  repugnant  to  the  statute,  which  requires  that 
the  defendant  shall  have  twelve  days  notice  of  the 
declaration  before  the  sitting  of  the  Court.  The  rule 
of  Court,  then,  on  which  the  proceedings  are  founded, 
must  be  void,  and  of  course  all  the  proceedings 
grounded  upon  the  rule. 

The  decisions  cited  from  the  authorities  were 
founded  on  the  English  statutes  of  jeofails,  which 
are  broader  than  ours ;  of  course  those  decisions  can 
have  no  weight.  Besides,  if  the  rule  of  the  County 
Court  be  repugnant  to  the  laws  of  the  State,  it  must 
be  void.  In  this  view  of  the  subject  we  have  only 
to  compare  the  rule  with  the  statute.  The  repug- 
nancy is  manifest. 

To  notice  more  particularly  the  cases  cited  from 
the  English  books.     We  obi  erve,  diat  the  cause  of 
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Xing,  aui  tarn,  v.  Bolton,  was  in  prohibition.  In  Kiime 
that  cause  it  appears,  that  after  tlie  plaintiff  had  de-  Humb. 
clared  in  prohibition,  judgment  against  him,  and  — -— — — 
writ  of  error  brought  by  him  in  Parliament,  in  carry- 
ing up  to  the  Hoijse  of  Lords  a  transcript,  together 
with  the  original  record,  the  latter  was  picked  from 
the  pocket  of  the  clerk ;  the  transcript  was  read  in 
Parliament  without  examination  and  comparison 
with  the  original,  as  is  the  practice  in  such  cases  ; 
the  Lords  proceeded,  and  affirmed  the  judgment. 
After  a  final  judgment  and  decision  of  the  cause,  on 
the  writ  of  error  application  was  made  to  the  Court  of 
King's  Bench  to  file  the  proceedings  de  novo  to  sup- 
port the  judgment ;  and  by  statute  the  Judges  in  £n- 
gland  are  empowered  to  amend  in  support  of  judg- 
ments ;  but  in  the  construction  of  this  and  all  other 
statutes  of  jeofail,  they  never  create,  and  have  ever 
some  written  document  to  amend  by.  In  this  case 
there  was  the  copy  or  transcript  of  the  process  to 
amend  by.  Thus,  by  our  practice,  should  the  copies 
brought  into  this  Court  by  appeal  be  lost,  this  Court 
would  allow  them  to  be  supplied  by  a  new  transcript* 
ITie  files  and  records  of  the  County  Court  would  re- 
main to  amend  by. 

In  the  case  of  Cltthero  v.  Franklin^  where  the  fia- 
beas  corpora  verdict  and  postea  were  lost,  there  was 
the  writ,  declaration  and  process  still  left.  There  was 
the  Judges'  notes  to  amend  by^  as  well  as  the  oath  of 
the  Clerk.  The  habeas  corpora  is  to  be  compared  to 
our  ventre ;  the  verdict,  as  with  us.  Should  our 
Cleric  neglect  to  enter  the  verdict,  or  lose  it  when  re- 
turned on  paper  as  in  civil  causes,  it  might  at  any 
|||lft  before  the  ending  of  the  term,  be  supplied  from 
recollection;  yet  the  writ  and  process  could 
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Kinne  iicvcr  be  thus  supplied.  There  is  this  principle  in 
Plumb.  both  cases  cited  ;  there  was  something  to  amend  by. 
In  the  present  case,  there  was  nothing  to  supply  the 
loss  of  the  files  but  a  partial  amendment,  supplying 
merely  the  declaration  without  mesne  process,  bail, 
or  subsequent  pleadings,  and  that  declaration  sup- 
plied from  the  mere  recollection,  and  supported  by 
the  affidavit  of  the  attorney  to  one  party,  and  forced 
upon  the  other  party. 

The  Chief  Judge  delivered  the  opinion  of  the 
Court. 

The  County  Court  were  not  authorised  to  make 
such  rule.  The  statute  points  out  the  mode  of  is- 
suing and  serving  process.  Tliis  is  a  case  unpro- 
vided for  by  law.  A  practice  under  such  rule,  which 
authorises  the  plaintiff's  attorney  to  file  such  declara- 
tion, would  open  a  door  for  contest.  Considering 
tliis  cause  as  irregularly  before  the  County  Court, 
they  having  no  jurisdiction,  this  Court  have  not  the 
cause  regularly  before  them,  and  therefore  it  must 
be  dismissed. 

Rule  made  absolute. 

JSTiUer  then  moved  tlie  Court  for  costs,  agreeably 
to  his  motion  filed.  He  argued,  that  the  proceed- 
ings under  the  rule  in  the  County  Court  were  com- 
pulsory ;  that  the  irregularity  of  these  proceedings 
was  the  fault  of  the  original  plaintiff,  and  not  the 
laches  of  the  defendant ;  that  this  is  similar  to  a 
case  on  a  judgment  in  favour  of  a  plea  in  abatement 
to  the  jurisdiction  of  a  Court  where  costs  are  taxed  ; 
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that  the  plamtiff  ought  not  to  allege  the  irregularity  Kinne 
of  his  own  process  as  an  excuse  for  the  payment  of  puimb. 
costs.  : 

The  Chief  Judge  mentioned  a  cause  before  this 
Court,  decided  in  Windsor,  County,  where  an  appeal 
was  taken  from  an  order  of  amendment  in  the  County 
Court.  The  Court  decided  against  the  appeal.  On 
the  motion  for  costs,  the  Court  referred  the  appellee 
to  the  bonds  given  below  to  prosecute  the  appeal  to 
effect. 

The  Court  took  time  to  advise ;  and  now,  on  the 
tenth  day  of  the  term, 

The  Chief  Judge  delivered  the  opmion  of  the 
Court. 

This  case  is  distinguishable  from  a  plea  to  the  ju- 
risdiction, as  in  that  case  there  is  original  process ; 
in  the  present  case  no  original  process  upon  which 
costs  can  be  predicated. 

The  cause  is  dismissed  without  costs. 

Note.  By  an  act  of  the  Legislature,  passed  JVo- 
vember  10th,  A.  D.  1807,  provision  is  made  to  sup- 
ply the  deficiency  of  files  "  lost,  mislaid,  or  destroy- 
ed.''   Vxd.  Vermont  Stat.  vol.  1.  p.  114. 
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Fitcfi 

V. 

Stanton. 


Jabez  G.  Fitch  against  Joshua  Stanton. 


IN  ERROR.     Plaintiff  in  error  nonsuited. 


Vermont  Stat, 
vol.  1.  p.  57' 


Vermont  Stat. 

vol.  a.  p.  38r. 


S.  Miner,  for  defendant  in  error.  The  plaintiff 
below  moved  the  Court  that  he  might  tax  in  the  bill 
of  costs,  now  recovered  by  defendant  in  error,  an 
item  containing  the  officer's  fees  for  the  return  of  the 
original  execution ;  which  writ  of  execution  had 
been  superseded  by  the  writ  of  error.  He  read  the 
8th  section  of  the  act  entitled.  An  act  constituting 
the  Supreme  Court  of  Judicature,  &c.  "  And  the 
Supreme  Court  of  Judicature  shall  have  power  to 
examine,  reverse,  or  affirm  any  judgment  in  civil  ac- 
tions rendered  in  any  County  Court  upon  a  writ  of 
error ;  which  writ  of  error  any  Judge  of  the  Supreme 
Court  shall  have  power  to  allow  and  sign,  and,  on 
allowance  of  such  writ  of  error  as  aforesaid,  shall  take 
good  and  sufficient  security  tliat  the  plaintiff  in  error 
shall  prosecute  his  WTit  to  effect,  and  answer  all  da- 
mages  and  costs.  If  he  fail  to  make  his  plea  good, 
and  if,  on  such  writ  of  error^  the  former  judgment 
shall  be  affirmed,  the  Court  shall  adjudge  to  the  de- 
fendant or  defendants  in  error,  just  damages  for  the 
delay  occasioned  by  such  writ,  and  single  or  double 
costs,  at  their  discretion." 

He  also  read  a  clause  from  the  fee  bill,  regulating 
the  fees  for  sheriffs,  &c.  returning  writs  of  execution. 
He  argued,  that  this  item  for  officers'  fees  for  return^ 
ing  a  superseded  execution,  although  not  strictly 
within  the  letter,  came  fully  within  the  spirit  of  the 
law ;  that  the  manifest  intention  of  the  Legislature 
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was  to  give  all  real  damages,  and  something  as  smdrt  Rteh 
money,  to  the  defendant  in  error,  to  prevent  delay  in  Sumon. 
the  collection  of  debts ;  that,  allowing  this  item  to  be  — ^^— — 
unprovided  for  by  the  statute,  yet  an  officer  having 
an  execution  in  his  hands  unlevied,  and  the  same 
being  superseded  by  a  writ  of  error,  it  became  his 
duty  to  return  the  writ  to  the  Court  from  whence  it 
issued,  with  his  reasons  for  not  levying  the  same  in- 
dorsed; for  until  the  execution  be  returned,  the 
plaintiff  below  can  obtain  no  alias,  which  might  Issue 
upon  the  affirmation  of  judgment,  or  nonsuit  of  the 
plaintiff  in  error.  It  has  likewise  been  decided,  that 
the  officer  is  liable  to  an  action  for  ne^ecting  to  re* 
turn  such  execution  ;  therefore  if  the  officer  is  in  fact 
placed  in  this  situation  by  the  writ  of  error,  that  he  is 
compelled  to  return  the  execution,  and  there  is  no 
other  mode  pointed  out  by  the  statute  for  him  to 
obtain  his  fees  fc»-  such  service,  the  Court  will  be 
inclined  to  allow  them  under  their  discretionary 
power. 

By  the  Court.  The  fee  bill  does  not  empower  the  An  officer  c«n. 
officer  to  charge  such  fees  to  the  original  plaintiff ;  fof"'Il^t'mi''*f' 
and  if  he  is  not  liable  to  pay  the  officer's  fees,  he  can-  eweut'O"  »tiy- 
not  claim  them  of  the  defendant,  or  ought  they  to  be  d*ai  m  writ  of 
included  in  the  dams^s.  The  item  for  officer's  fees 
for  return  of  the  writ  of  execution  issued  from  the 
Court,  cannot  be  taxed. 
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King  and  Bar- 
nard. 
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Job  Boynton,  Appellee, 

against 

Gideon  King  and  Eli  Barnard,  Appellants. 


It  IS  a  general      EJECTMENT.    Verdict,  defendants  not  guilty. 

rule,  that  travel  *  &        .^ 

and  attendance 

for  all  defend-      Amos  Marshy  for  the  defendants. 

ants   in  eject- 
ment 

In  this  cause  the  opinion  of  the  Court  was  re- 
quired. Shall  travel  and  attendance  be  taxed  for 
each  of  the  defendants  ? 


By  the  Court.  It  is  a  general  rule,  that  travel  and 
attendance  shall  be  separately  taxed  for  all  the  de- 
fendants in  ejectment,  unless  some  especial  cause  be 
shewn  to  the  contnuy. 


Samuel  Mix  against  Joel  Whitlock. 

Elnathan  Keyes  and  Daniel  Chipman^  for  plaintiff* 
Wm*  C.  Harringtony  for  defendant 


The  rate-bill      THIS  was  an  action  of  ejectment  brought  to  re- 

necessary  to  be  .  o  ¥         -vt  To 

produced  to     covcr  the  posscssion  of  Lot  No.  75,  on  the  South 
tie  under  the  HcTo^  drawTi  to  the  right  of  James  Hopkins^  an  ori- 
30,000^  dollars  gjj^  grantee  under  the  charter  made  by  the  govern- 
ment of  the  State. 
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The  cause  went  to  the  Jury  under  the  general         Mix 

V. 

issue.  IVhltlock. 


Keyes  stated,  that  in  support  of  the  plaintiff's  title 
he  should  rely  upon  the  proceedings  and  deed  of  the 
constable,  ex  officio  collector  of  South  Heroy  who  had 
legally  granted  the  lands  described  in  the  declaration 
to  the  plaintiff's  ancestor,  under  the  authority  of  an 
act  passed  November  3d,  A.  D.  1791,  entitled,  '*  An  vemum  stat. 
act  for  the  purpose  of  raising  thirty  thousand  dollars."       ^'  ^'  ^'*^* 

He  then  read  a  cliarter  issued  by  the  Governor  of 
the  State,  conformable  to  law,  dated  27th  October , 
1779,  granting  the  islands  in  Lake  Champlain^  called 
the  Two  HeroeSy  to  certain  associates,  among  whom 
the  name  of  James  Hopkins  was  inserted. 

He  then  offered  in  evidence  a  deed  executed  by 
Isaac  Adamsy  constal>le  and  collector  of  South  Hero^ 
conveying  the  first  division  of  the  original  right  of 
James  Hopkins^  original  grantee  in  South  Hero^  to 
Charles  Laffiin. 

Harrington^  for  the  defendant,  objected  to  this  deed 
being  read  in  evidence,  as  tlie  gi^antor  had  not  in  the 
deed  either  recited  his  proceedings  at  large,  or  set 
forth  that  he  had  in  all  things  pursued  the  directions 
of  the  statute. 

JS.  Keyesy  for  plaintiff,  admitted  this  to  be  neces- 
aary,  unless  he  could  shew  the  requisite  proceedings 
from  the  doings  of  the  constable.  He  then  read  a 
warrant  in  usual  form  from  the  Treasurer  of  the  State, 
directed  to  the  constable  of  South  Hero^  commanding 
jUm  to  collect  a  tax  of  one  halfpenny  on  each  acre  of 
Ittid  in  South  flero,  pursuant  to  the  statute  above 
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^»        mentioned,  and  was  proceeding  to  read  in  evidence 
whiUock.     certain  public  newspapers  to  prove  the  publication 
-__— ^  of  the  tax  agreeably  to  the  requirement  of  the  act, 

Harrington^  for  the  defendant,  contended,  that 
previous  to  the  reading  these  publications  to  the 
Jury,  it  was  incumbent  upon  the  plaintiff  to  exhibit 
the  rate-bill  required  by  the  act  to  be  made  out  by 
the  selectmen,  and  delivered  to  the  constable  as  col- 
lector. He  read  part  of  the  first  section  of  the  act, 
which  enacts, 

"  That  upon  receipt  of  the  Treasurer  of  the  State*s 
warrant,  the  constables  shall  give  notice  to  the  select- 
men of  their  respective  towns,  who  shall  on  or  before 
the  first  day  of  March^  1793,  make  out  and  deliver 
to  such  constable  a  rate-bill^  containing  a  list  of  all 
the  lands  in  such  town  held  in  severalty,  and  the 
number  of  acres  contained  in  each  lot,  and  the  range 
in  which  it  lies,  or  the  division  to  which  it  was  drawn 
or  pitched,  and  the  tax  to  be  paid  on  the  same ;  and 
where  there  are  imdivided  lands  in  such  towns,  the 
said  selectmen  shall,  under  their  oath  of  office,  make 
an  estimate  of  the  quantity  of  land  so  undivided  to 
the  best  of  their  judgment,  which,  together  with  all 
other  lands  in  such  towns,  they  shall  form  into  one 
general  list,  and  return  an  attested  copy  thereof  on  or 
before  the  first  day  of  November  f  then  J  next  follow- 
ing to  the  Treasurer  of  the  State ;  and  the  selectmen 
shall  assess  each  landholder  or  proprietor  for  the 
quantity  which  they  respectively  own,  both  divided 
and  undivided,  in  one  sum  annexed  to  their  names 
respectively ;  and  when  any  land-owner  or  proprietor 
shall  pay  his  proportion  of  said  tax,  it  shall  be  the 
dutv  of  said  constable  to  make  an  indorsement  on  his 
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rate-bill,  of  the  name  of  the  person  so  paying  the  tax, 
and  their  lands  shall  thereupon  be  discharged  there- 
from ;  and  if  the  sum  assessed  shall  not  be  paid  on  or  " 
before  the  first  day  of  September,  1793,  such  consta- 
ble shall  g^ve  notice  by  advertisement  in  all  the  news- 
papers printed  in  this  State,"  &c. 

Daniel  Chipman,  for  the  plaintiff,  insisted  that  it 
was  not  necessar)'  to  produce  the  rate-bill  as  any  part 
of  the  evidence  to  support  the  plaintiff's  title.  The 
warrant  from  the  State  Treasurer  was  in  itself  the 
sole  and  complete  commission  for  the  proceedings  of 
the  constable,  in  which  no  direction  was  given  to  the 
constable  toapply  to  the  selectmen  for  such  rate-bill. 
He  conceded  that  it  was  the  selectmen's  duty  to  as- 
sess, and  that  they  might  be  indicted  for  nonfeasance; 
yet  if  such  assessment  or  rate-bill  was  not  made,  it 
would  not  defeat  the  plaintiff's  tide,  as  the  object  of 
such  assessment  was  not  the  benefit  of  the  landholder 
•r  proprietor,  but  merely  the  convenience  of  the  con- 
stable or  collector,  pointing  out  the  portions  or  di- 
visions in  which  he  might  vend  the  land.  He  argued, 
that  if  the  Legislature  had  contemplated  the  assess- 
ment or  rate- bill  as  constituting  any  link  in  the  chain 
of  tide  to  lands  vended  under  the  act,  they  would 
have  directed  it  to  be  recorded  in  some  public  depo- 
Mt,  to  which  the  feoffee  of  the  land  under  the  vendue 
nig^t  at  all  times  have  had  access. 

Harrington,  for  the  defendant,  in  reply,  contended, 
that  when  a  common  law  right  is  defeated  by  statute 
operation,  such  statute  ought  to  be  pursued  stricUy ; 
that  though  it  might  be  tnie  that  the  Treasurer's 
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>«ix        Avarrant  did  not  direct  the  constable  to  apply  to  the 

V.  ■ 

vviiitiock.     selectmen  for  the  rate-bill,  yet  the  same  warrant  re- 
""""*""*""'"~  ferred  to  the  act,  was  itself  a  creature  of  the  act,  and 

in  connection  with  it  constituted  the  constable's 
power  to  vend  the  lands  of  delinquents ;  that  by  the 
act  tlie  constable's  application  to  the  selectmen  for  a 
rate-bill  became  so  necessary,  that  he  could  not 
proceed  in  his  duty  without  it ;  that  the  assessment 
and  rate-bill  were  equally  a  convenience  to  the  land- 
holder or  proprietor  as  to  the  constable  or  collector, 
furnishing  an  indisputable  statement  of  %vhat  the 
,  former  had  to  pay  and  the  latter  to  collect ;  that  there 

is  no  deposit  of  record,  for  the  rate-bill  provided  by 
the  act  is  correct ;  but  it  is  not  more  necessary  to  re- 
cord the  rate-bill  than  the  proceedings  of  the  vendue, 
which  it  is  undoubtedly  necessary  to  produce  in  sup- 
port of  the  plaintiff's  tide  ;  but  it  appears  there  is  a 
provision  made  in  tlie  statute,  that  the  selectmen 
should  forward  an  attested  copy  of  the  assessment 
and  rate-bill  to  the  Treasurer  of  the  State,  which 
might  be  resorted  to  in  cases  of  exigency. 

By  tlie  Court.  The  rate-bill  must  be  produced  in 
evidence.  It  constitutes  in  this  case  an  essential  part 
of  tlie  plaintiff's  title. 

Keyes  then  moved  for  a  continuance  of  the  cause, 
alleging,  that  the  plaintiff  had  subpoenaed  the  con- 
stable with  a  duces  tecum^  commanding  him  to  bring 
with  him  his  proceedings  under  the  act ;  that  the  con- 
stable  was  present,  but  had  unfortunately  omitted  to 
bring  the  rate-bill,  and  it  operated  a  surprise  upon 
his  client. 
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By  the  Court.    Let  the  cause  be  contmucd.    And        Mix 
the  Clerk  make  a  docket  minute,  that  the  plaintiflf    whuiock. 
tax  no  costs  for  the  present  term. 


Asa  Porter  against  John  Russell  andLEONARD 
HoDG£s,  Trustees  of  Samuel  Gott. 

PLAINTIFF  nonsuited- 


irm.^  C.  Harrington^  attorney  to  the  Trustees,  where  several 
now  moved,  that  the  travel  and  attendance  of  each  sonaiiy  attend, 
of  the  Trustees  should  be  taxed.  Ind^StendTni^ 

may  be  taxed. 

By  the  Court.  If  both  Trustees  personally  at- 
tended, let  the  travel  and  attendance  of  each  be 
taxed. 
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CASES 


DETERMIKEO  IN  THE 

SUPREME  COURT  OF  JUDICATURE 

or    THE 

STATE  OF  VERMONT. 


ADDISON  COUNTY,  JANUARY  TERM, 

A.  D.  1801. 


E^rOCH  WOODBRIDGEj  Chief  Judge. 

'      >  Aatiatant  Judgea, 
J/OAH  SMITH,  5  ^ 


State  against  J.  N,  B. 


A  woman  di-      INDICTMENT    for   forgery.      Defendant    ar^ 
euiomatrimonii  raigned.     Plea,  not  guilty.     Trial  by  the  country. 

if  a  competent 
witness  upon  an 

^Th2l  fbr.      -OflmV/  Chipman,  Esquire,  State  Attorney,  in  sup. 
mer  baron  for  port  of  the  indictment,  offered  to  adduce  as  a  wit- 

m  forgery  com-  *^ 

mitted  during  ness,  Mrs.  fF.  formerly  wife  to  the  prisoner  at  the 

bar,  who  had  bfeen  legally  divorced  a  vinculo  matrix 
moniif  and  afterwards  intermarried  with  D.  IF.  to 
prove  the  forgery  said  to  have  been  committed  during 
the  coverture  of  her  former  husband. 


S.  Miller^  Esquire,  counsel  for  the  prisoner,  ob- 
^cted  to  the  competency  of  the  witness^     There  i? 
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no  law  better  established,  and  more  generally  known,  ^te 
than  tliat  husband  and  wife  cannot  be  witnesses  for  j.  n.  b. 
or  against  each  other  ;  the  principle  of  this  law  is  also  — "*^— — 
well  known,  and  universally  approved — even  the  pre- 
servation of  family  peat^.  The  only  question  which 
can  arise  is,  does  a  separation  by  divorce  give  a  com- 
petency to  either  husband  or  wife  to  testify  against 
each  other  concerning  any  ?vent  which  happened 
during  coverture  ?  Admitting  the  affirmative  to  be 
law  would  be  as  fatally  destructive  to  family  concord 
as  to  permit  either  of  the  conjugal  parties  to  testify 
against  the  other  during  coverture.  The  language 
of  inspiration  is,  "  They  shall  be  one  flesh."  The 
language  of  the  law,  they  shall  have  one  inseparable 
interest ;  and  it  is  essential  to  connubial  quiet,  that 
married  pairs  should  be  impressed  with  the  opinion, 
that  at  no  future  period  of  their  lives  this  interest  can 
be  severed.  If  a  man  should  have  an  adulterous 
wife,  and  apply  for  a  divorce,  must  he  anticipate,  that 
in  addition  to  the  mortification  and  disgrace  of  break- 
ing up  his  family,  he  is  to  be  exposed  to  the  vindictive 
testimony  of  a  bad  woman,  who  perhaps,  incited  by 
her  seducer,  might  brand  as  criminal  the  most  inno- 
cent of  his  actions  during  coverture  ? 

A  divorce  a  vinculo  matrimonii^  it  is  true,  severs 
the  interest  of  the  married.  So  does  a  divorce 
e  mensa  et  thoro ;  yet  the  books  are  full,  that  a 
ivife  under  such  circumstances  cannot  be  admitted 
to  testify  against  her  husband.  Death  operates  a 
&tal  £vorce  :  but  a  widow  cannot  be  admitted  as  a 
ndtness  to  prove  the  illegitimacy  of  a  child  born 
during  coverture. 
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sute  Mr.  Attorney  rose  to  reply,  but  was  interrupted 

J.  n!  b.      by  the  Court. 


C^,^^  There  is  no  legal  disability  in  the  witness.     Let 

Sv^k  ^^»  ^^^  ^  sworn.     You  may  argue  s^nst  her  credi- 
idtA^a^m^^  6Uity  to  the  Jury. 


John  Doe,  ex  dem.  James  Forbes,  Appellee, 

against 

Philip  Smith  and  Solomon  Barnum,  Tenants, 

Appellants. 

Deciiion  under      EJECTMENT.     This  was  an  action  of  eject- 
bUthing  the'di'  ment  brought  to  recover  the  possession  of  Lot  No. 
i^uTe'i^'lf  31,  in  the  third  division  of  lots  in  Shoreham,  laid  to 
SAoreham.        ^he  Original  right  of  James  Forbes ^  junior.     Com- 
mon rule  entered.     Lease,  entry,  and  ouster  con- 
fessed, and  the  cause  put  to  the  country  on  the  trial 
of  the  tide  under  the  general  issue. 

S.  Storrsy  for  the  plaintiff,  in  support  of  the  tide 
of  die  lessor  of  the  plaintiff,  read  the  charter  of  Shore- 
hanij  dated  9th  October ,  1761,  by  which  it  appeared, 
that  James  Forbes,  junior,  was  indorsed  as  original 
grantee. 

2dly.  A  deed  executed  by  James  Forbes,  junior, 
to  Isaac  Leach,  conveying  the  premises  in  fee,  dated 
12th  October,  1761. 

3dly.  A  deed  from  Isaac  Leach  to  the  lessor  of 
the  plaintiff,  dated  Mat/  23d,  1787. 
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He  then  moved  to  introduce  certain  records  of  the         "^^^^ 


proprietors  of  Shoreham,  to  shew  that  the  land  de-     Smith  and 

scribed  in  the  declaration  was  severed  to  James  Leach,  ' 

junior.    He  stated,  that  the  doings  of  the  proprietors, 

as  exhibited  by  their  records,  were  not  in  pursuance 

of  the  then  existing  statutes.    To  remedy  this  defect, 

he  moved  to  read  the  following  act,  and  to  introduce  Passed  Na^.  r, 

the  defective  records  under  the  provisions  of  it : 

"  An  act  establishing  the  division  of  lands  in  the 
town  of  Shoreham. 

"  Whereas  the'proprietorsof  the  to%vn  of  Shoreham 
have  formerly,  in  proprietors'  meetings,  voted  several 
divisions  of  die  lands  in  said  town  into  severalty,  and 
the  proprietors  and  land-owners  in  said  town  have 
made  large  improvements  under  said  divisions,  and 
do  now  hold  all  their  lands  and  improvements  by 
virtue  of  the  same ;  and  whereas,  tlirough  some  inac- 
curacies in  the  proceedings  in  making  said  divisions, 
or  in  the  proprietors'  Clerk  in  making  records  of  the 
same,  disputes  may  arise  respecting  the  illegality  of 
the  divisions  pitched  and  laid  out  in  said  toun : 

"  Therefore  it  is  hereby  enacted,  &.c.  that  the 
several  divisions  of  land  in  said  town,  whether  laid 
by  draft  or  pitches,  or  in  any  other  manner  heretofore 
agreed  upon  and  pursued  by  the  proprietors  in  tlieir 
meetings,  shall  be  considered  good  and  valid  in  law. 
Any  person  or  persons  concerned  in  tlie  trial  for  any 
lands  in  said  town,  are  hereby  empowered  to  give 
the  records  of  the  divisions  of  said  lands  in  evidence, 
the  same  as  though  they  had  been  made  in  a  legal 
manner,  any  la\v,  usage,  or  custom  to  the  contrary 
iiotwithstanding. ' ' 
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Doc  Daniel  Chipman^  for  appellants,  objected  to  this 

Smith  and     act  going  in   support  of  the  defective  records  on 

Barniim.        ^  , 

^^^^^.^^^.^^^  two  grounds : 

First.  That  the  act  was  in  itself  unconstitutional, 
and  therefore  void ;  being  manifesdy  repugnant  to 
that  restrictive  clause  in  the  constitution  which  de- 
clares, that  the  General  Assembly  shall  pass  no  laws 
which  shall  have  a  retrospective  view. 

Secondly.  That  it  is  incumbent  in  the  plaintiff  t© 
*  make  out  a  good  title  in  his  lessor  at  the  time  of  the 
commencement  of  his  suit.  It  appears  by  the  files, 
that  the  present  action  was  instituted  at  the  Septem- 
ber  term  of  the  County  Court,  1793 ;  that  this  act 
having  passed  since,  if  it  has  any  operation  upon 
this  suit,  it  must  be  retroactive,  confirming  a  title 
which  was  defective  at  the  time  of  the  institution  of 
the  suit. 

S.  Miller^  for  the  appellee,  insisted,  that  the  act 
\V2&  constitutioiial ;  that  almost  every  legislative  act 
might  in  one  view  be  considered  as  retrospective,  as 
almost  every  act  operated  more  or  less  upon  past 
tontracts  and  proceedings.  He  instanced  -the  act  for 
quieting  possessions,  commonly  called  the  quieting 
act.  This  act  had  passed  some  years  since,  had  been 
generally  acquiesced  in  by  the  people,  sanctioned  by 
the  decisions  of  the  State  Courts,  and  of  those  of  the 
United  States^  and  had  not  been  censured  as  uncon- 
stitutional  by  several  councils  of  censors ;  and  yet 
that  act  was  flagrantiy  retrospective,  doing  away  tres- 
passes on  the  freehold,  and  giving  the  trespassers  a 
right;  that  this  present  act  may  be  compared  to  a 
statute  declarhig  the  mode  of  taking  testimony  after 
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thfe  coTTimencement  of  an  action.    This  would  be  in     "  i>oc 

V 

One  view  retrospective,  but  surely  not  repugnant  to  Smith  and 
the  constitution.  As  to  the  inapplicability  of  the  act  ""'""^.. 
to  the  present  cause,  he  observed,  that  the  situation 
of  the  landholders  in  the  town  of  Shoreham  called 
loudly  for  legislative  interference ;  that  the  appel-  • 
lants,  being  strangers,  ought  to  be  estopped  Irom 
disputing  the  proceedings  of  the  proprietors  to  obtain 
the  peaceable  enjoyment  and  possession  of  their  own 
lands ;  tiiat  the  dispute  in  this  as  in  every  other  cause 
which  hath  or  may  arise  on  tliese  defective  records, 
must  be  considered  as  existing  from  the  origin  of 
these  records ;  :md  if  the  act  cannot  in  this  case  con- 
firm the  records  so  far  as  to  authorise  us  to  read 
them  in  evidence,  it  cannot,  in  any  action  hereafter 
to  be  commenced ;  and  so  the  act  cannot  have  ope- 
ration,  which  would  be  an  absurd  and  inadmissible 
construction* 

Chief  Judge.  It  is  contended  by  the  appellant^s 
counsel,  that  this  act  is  unconstitutional.  The  Court 
have  had  several  acts  of  this  kind  under  considera- 
tion, and  have  ever  considered  them  constitutional. 

It  is  further  contended,  that  the  act  does  not  reach 
the  present  case.  It  appears,  that  the  proprietors  of 
the  town  of  Shoreham  made  certain  divisions  of  their 
lands,  in  which,  for  a  length  of  time,  and  indeed  to 
the  present  day,  they  have  acquiesced ;  but  they 
found,  by  after  inspection,  that  the  records  of  their 
proceedings  were  not  pursuant  to  the  existing  sta- 
tutes, uniformly  agreeing  in  the  propriety,  although 
not  in  the  legality  of  such  divisions;  they  sought  Ic- 
gialative  aid,  and  this  act  was  passed.  The  act  is 
letnedial,  and  ought  so  to  be  construed  as  to  give  the 

6 
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V 

tb 
Barnum. 


Doc  remedy  intended.  The  act  does  not  declare  that  the 
Smith  ind  records  may  be  given  in  evidence  in  any  action 
**  hereaftey*  to  be  commenced,  although  the  pream- 
ble of  the  act  mentions  any  disputes  which  may  arise y 
yet  the  enacting  clause  manifestly  contemplates  ac- 
tions ^^  pending y'*  "  any  persons  concerned  in  the  trial 
of  any  lands^^  &c. 

Let  the  act  and  the  records  of  the  proprietors  be 
read  to  the  Jur)'. 

Hall  and  Smith,  Judges,  concurred. 

Verdict  for  plaintiff. 

S.  Miller^  for  appellee. 
Daniel  Chipmanj  for  appellants. 


Benjamin  Sumner,  Reviewer, 

against 
Martha  Wentworth,  Reviewec. 

The  deed  of  a  COVENANT  broken.  Attach  Martha  JVent^ 
ecuted'^ntiy  Worthy  of  Portsmouth^  County  of  Rockingltam  and 
mll^t'^be^!!^."  State  of  New^HampshirCy  to  answer  unto  Benjamin 
knowicdjTed       Sumnery  of  Ckirmonty  in  the  County  of  Cheshire 

conformably  '  ^        '  ^ 

with  the  statute  and  samc  State,  in  a  plea  of  covenant  brokeny 
cerUfied  a{rree-  whcTcin  thc  s£ud  Benjamin  declares,  that  at  Ports- 
of^fh^^cmmt^  tfiouth  aforesaid,  on  the  first  day  of  October y  1781, 
^t^.'^^rif  *^  saidMrr^Aa,  Xo^th^v  y^iih  Michael  fFentwortli^ 
not,  the  cove-  then  of  said  Portsmouth^  since  deceased,  the  then 

nanti  m   auch 

deed  are    not  binding  on  thA/eme  after  the  decease  of  her  baron. 
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lawful  wedded  husband  of  the  said  Martlia,  by  their       Sumncr 
certain  deed,  commonly  called  a  deed-poll,  in  writing    Weninortli. 
under  the  hands  and  seals  of  them  tlie  said  Michael  ' 

and  Martha,  by  them  ivell  executed'  and  authenti- 
cated according  to  law,  bearing  date  the  day  and  year 
last  aibresaid,  for  and  in  consideration  of  the  sum  of 
one  hundred  and  forty  pounds,  the  then  current  mo- 
ney of  the  State  of  New-Hampshire,  equal  to  4';6 
dols.  67  cts.  of  the  current  money  of  dit  United 
States,  paid  to  them  the  said  Michael  and  Martha, 
did,  in  the  life-time  of  the  sa\6.,Michael,  and  xvhile 
the  said  Martlta  was  a  Jeme  covert,  and  the  la^vful 
wife  of  the  said  Michael,  in  the  right  of  her  the  said 
,  Martha,  grant,  bargain,  sell,  aliene,  release,  convey 
and  confirm  unto  the  said  Benjamin  Sumner,  his  hfeirs 
and  assigns,  to  have  and  to  hold  in  fee-simple  a  cer- 
tain tract  or  parcel  of  land  in  Keiv-Il<wen,  in  the 
County  oi  Addison  and  State  of  Vermont,  containing 
five  hundred  acres,  being  the  same  land  severed,  laid 
out,  and  reserved  to  the  right  of  the  late  Governor  of 
.Xew-ffampshire,  lienning  JVentworth,  Esquire,  de- 
ceased, as  original  grantee  in  said  to«Tiship  ;  which 
land  now  lies  in  tlie  City  of  Fergeimes,  in  said 
QoxaAy  of  Addison.  And  for  that  the  said  JibrMa, 
in  and  by  said  deed,  covcnajited  to  and  witli  the  said 
Benjamin  Sumner  to  warrant  and  defend  the  said 
granted  and  bargained  premises  against  all  claims  of 
any  person  claiming,  meaning  and  intending  claiming 
the  said  premises,  by,  from  or  under  them  the  said 
jMcAaf/  and  Martha,  or  the  said  lienning  fFent'- 
ivorth.  And  now  the  said  Benjamin  Sumner  in  fact 
saitli,  that  since  the  execution  and  delivery,  of  said 
deed,  he  hath  been  ousted,  ejected,  and  expelled 
from  the  said  granted  premises  by  a  person  claiming 
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Sumner       the  said  granted  premises  by,  from  and  under '  the 

Wentworth.    Said  Bentitng  TFentworth.    Wherefore  the  said  Mar^ 

■  tha  hath  not  kept  her  said  covenant,  although  often 

thereunto  requested,  but  hath  altogether  broken  the 

same,  ad  damnum^  10,000  dollars. 

This  action  was  originally  entered  at  the  Count)*^ 
Court,  Addison  CovLXWyy  September  torm^  A,D.  1797, 
and  was  continued,  by  agreement  of  parties,  to 
March  term,  A.  D.  1798 ;  wlien 

S.  Miller^  for  the  defendant,  moved  the  Court, 

that  the  defendant  might  remove  the  suit  for  trial 

into  the  Circuit  Court  of  the' United  States^  to  be 

holden  at   fTindsor^  within  and  for  the  District  of 

Ltwi  of  c^.  ^,  Vermont y  on  the  first  Monday  of  May,  A.  D.  1798, 

accordinsr  to  the  statute  law  of  the  United  States. 
entitled,  "  An  act  to  establi«ih  the  Judicial  Courts  of 
the  United  States ;"  and  ofiered  bail,  8cc.  pursuant  to 
such  statute.  Whereupon  the  County  Court  de- 
cided, that  the  defendant  take  nothing  by  her  mo-? 
tion. 

And  now  the  said  Martha^  in  said  County  Court, 
by  S.  Miller^  her  attorney,  comes  and  defends,  &c, 
and  pleads  and  craves  oyer  of  the  deed  declared 
upon,  which  is  read  to  her  in  the  words  and  figures 
following,  to  wit : 

Know  all  men  by  these  presents.  That  we,  Michael 
JFentworthj  of  Portsmouth,  CovmXy  oi  Rockingham 
and  State  of  New-Hampshire,  Esquire,  and  Martha 
Jiis  wife,  in  her  right,  for  and  in  consideration  of  one 
hundred  and  forty  pounds  to  us  in  hand  paid  before 
the  4^Uvery  hereof,  by  Benjamin  Sumner^  of  Clair^ 
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numtf  in  the  County  of  Cheshire,  gentleman,  the  re-       Suroner 
ceipt  whereof  we  do   hereby  acknowledge,    have    wentworth. 
granted,  bargained,  sold  and  released,  and  by  these  — — — — 
presents  do  grant,  bargain,  sell  and  release,  aliene, 
convey  aiid  confirm  to  him  the  said  Benjamin  Sum- 
neVy  his  heirs  and  assigns  for  ever,  a  tract  of  land  in 
NeW'Haven^  in  the  S  ate  of  Vermont y  containing  five 
hundred  acres,  being  the  same  land  laid  out  to  the 
right  of   the    late    Governor  Benning  JFentworth^ 
Esquire,  deceased,  as  original  grantee  in  said  town- 
,  ship,  in  the  County  of  Rutland.^    To  have  and  to 
hold  the  said  granted  and  bargained  premises,  with 
the  appurtenances  thereof,  to  him  the  said  Benjamin 
Sumner y  his  heirs  and  assigns,  to  his  and  their  proper 
use,  benefit  and  behoof  for  ever,  hereby  engaging  to. 
warrant  and  defend  the  said  granted  premises  against 
all  claims  and  demands  of  any  person  or  persons 
claiming  from,  by  or  under  us  or  the  said  Benning 
JFentworth. 

In  witness  whereof  we  have  hereunto  set  our  hands 
and  seals  this  first  day  of  October,  A.  D.  1781. 

Michael  fTentworth.        (l.  s.) 
Martha  fVentworth.        (l.  s.) 

Signed,  sealed  and  delivered 
in  presence  of 

George  Gains. 
John  Gilmore. 


^  At  the  time  of  the  execution  of  this  deed,  the  township  of 
fcn  was  within  the  juriscUction  of  Rutland  County, 
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Sumner  State  of  New -Hampshire. 

V. 

Wentworth.  Eockwgham^  ss.  Portsmouth^  December  9th,  1784- 
Then  Michael  Wentworth  and  Martha  Ifcntworth 
his  wife  personally  appeared  before  me,  and  acknow- 
ledged the  above  instrument  by  them  subscribed  to, 
as  their  free  act  and  deed. 

George  Gaitiy  Just.  Pacis. 

Which  said  deed  being  read  and  heard,  she  the 
said  Martha  the  defendant  pleads  and  says,  that  the 
plaintiff's  declaration  and  matters  therein  contained, 
arc  not  sufficient  in  law  for  the  said  Bejijamin  Sumner 
to  have  and  maintain  his  said  action  thereof  against 
her  the  said  Martha^  and  that  she  hath  no  need,  nor 
is  she  bound  by  the  law  of  the  land  in  any  manner 
to  answer  the  same,  and  this  she  is  ready  to  verify. 
Wherefore,  for  want  of  a  sufficient  declaration  ip  this 
behalf,  the  said  Martlia  prays  judgment  if  the  said 
Benjamin  ought  to  have  and  maintain  his  action 
thereof  against  her,  and  that  she  may  have  her  costs. 

By  Miller. 

And  the  said  Benjamin  Sumner  saith,  that  tlie  said 
declaration,  and  the  matters  therein  contained,  in 
manner  and  form  as  tlie  same  are  above  stated  and 
set  forth,  as  founded  and  counted  upon  the  deed  here 
exhibited  in  oyer^  arc  sufficient  in  law  for  him  the 
said  Benjamin  to  have  and  niaintain  his  aforesaid  ac- 
tion against  her  the  said  Martha.  Which  said  de- 
claration, and  the  matters  therein  contained,  in  matter 
and  form  as  the  same  are  above  stated  and  set  forth, 
he  the  said  Benjamin  Sumner  is  ready  to  verify  and 
prove,  as  the  Courf  here  shall  direct  and  awTird. 
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Wherefore,  inasmuch  as  the  said  Martlia  Wentworth      Sumner 
hath  not  denied  t^ie  said  declaration,  nor  hitherto  in    WentwortK. 
any  manner  answered  the  same,  or  the  matters  therein  — — — - 
contained,  he  the  said  Benjamin  prays  judgment,  and 
the  damages  by  him  sustained  on  occasion  of  the 
breach  of  the  covenant  in  said  declaration  mentioned, 
to  be  adjudged  to  him,  and  for  his  costs. 

By  Darius  and  Daniel  Chipman, 
and  A.  Marsh. 

The  County  Court  continued  the  cause  to  advise ; 
and  at  their  Jpril  adjourned  term,  A.  D.  1798,  ad- 
judged, that  the  declaration  is  sufficient,  and  that 
plaintiff  recover  of  defendant  929  dols,  78  cts.  da- 
mages, and  his  costs. 

From  this  judgment  plaintiff  appealed  to  the  Su- 
preme Court. 

At  the  Supreme  Court,  after  imparlance,  the  de- 
fendant Martha  fFentworth  filed  the  following  plea 
and  notice : 

Addison  County,  Supreme  Court  of  Judicature, 
January  term,  A.  D.  1800. 

Benjamin  Sumner^  appellee, 

V. 

Martha  Wentworthj  appellant. 

Take  notice,  that  the  counsel  for  Martlia  JFent- 
naipTth^  in  the  cause  of  Benjamin  Sumner  against  her 
yenduig  m  this  Court,  will,  by  leave  of  Court 
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Sumner      first  had  and  obtained,  waive  their  former  pleas  in 
wentworth.    Said  cause,  and  shall  rely  on  the  following,  and  the 
^■""^"""-^  notice  thereto  subjoined. 

s 

Miller  and  C.  Smith. 
To  Daniel  Chipman  et  al. 
Counsel  for  Benjamin  Sumner. 

And  now  the  said  Martlia  fFentxvorth  comes  and 
defends  the  force  and  injury  when,  &c.  and  says,  that 
the  said  deed-poll  in  the  said  declaration  mentioned, 
is  not  her  deedy  and  of  this  she  puts  herself  on  the 
country,  by 

Miller  and  C.  Smith. 

* 

And  the  plaintiff  likewise,  by 

Daniel  Chipman^  A.  Marshy  and 
Squires. 

* 
The  counsel  for  the  said  Benjamin  Sumner  will 

take  notice,  that  the  counsel  for  the  said  Martha 

fTentworthy  in  the  above  action,  under  the  issue 

rermont  Stat    aforcsaid,  agreeably  to  the  statute  in  such  case  made 

^98.    ^         and  provided,  will  give  in  evidence, 

1st.  That  at  Portsmouth  aforesaid,  to  wit,  at  Mtd- 
dleburtfy  in  the  County  of  Addison^  on  the  fourteenth 
day  of  November^  A.  D.  1785,  the  said  Mic/iael 
fVentworth  conveyed  in  fee  to  the  said  Benjamin 
Sumner  two  other  original  rights  or  shares  of  land, 
one  being  in  the  township  of  Middlebury  aforesaid^ 
of  which  land  the  said  Benning  fVentworth  was  ori- 
ginal proprietor,  in  full  satisfaction  of  all  demands 
he  the  said  Benjamin  had  or  might  have,  in  and  by- 
virtue  of  the  deed  read  to  her  on  oyer  a%  aforesaid^ 
and  the  said  Benjamin  then  and  there  received  the 


I 
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said  conveyances  in  full  satisfaction  of  all  demands 
he  the  said  Benjamin  had  or  might  have  in  aiid  by 
t'irtue  of  said  deed,  upon  which  said  Benjamin  liatli  ' 
declared. 

2dly.  That  the  said  Benjanlin  Sumner^  in  the  year 
1785,  had  knowledge  that  the  said  Benning  fFent- 
■worth,  in  his  life-time,  had  conveyed  his  original 
right  of  land  in  New-Haven^  ance  in  the  City  of  Ver- 
gennes  aforesaid,  to  some  other  person  ;  that  the  said 
AUchaei  fFentworth  died  in  the  year  1796,  and  was, 
from  his  intermarriage  with  the  said  Martha  to  the 
time  of  his  death,  a  man  possessed  of  a  large  estate. 

3dly.  That  the  mister,  eviction  and  expulsion,  in 
the  said  declaration  mentioned,  was  by  the  said  Ben- 
jamin by  fraud  and  covin  obtained.*     By 

MUer  and  C.  Smith. 

The  above  issue  was  put  to  the  country.  And 
noWi 


"  Sectiwi  98.  oF  the  act  constituting  the  Supreme  Court  of  Femmnt  Stat. 
Judicature,  &c.  provides,  "  That  the  gcnerul  issue  of  not  *"  ■  ■  P' 
guilty,  ni/  dtbet,  or  any  other  ^neral  plea  proper  td  the  action, 
ivberelrr  the  whole  declaration,!!  put  upon  proof,  according  t« 
the  nature  of  the  caK,  may  be  made  by  the  defendant,  under 
which  genetsl  plea  the  defendant  shall  have  liberty,  upon  ihe 
trial  of  the  cause,  ta  such  general  issues,  to  give  any  special 
matten  in  evidence  in  his  defence  or  justiti cation >  as  the  na.- 
tur«  of  th«  action  may  be ;  the  defendant  giving  notice  in 
writing,  with  the  plea  of  the  special  matter  or  niattera  on 
which  he  nf  she  shall  rely  in  such  defence  in  juiUficalibn. 
And  no  special  niatter  ahall  be  given  or  allowed  in  evidence, 
except  such  as  shall  be  particularly  mentioned  in  such  notice  or 
vrrUng  as  aforesaid."  This  statute  pnmsion  was  undoubtedly 
7 
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Sumner  Daniel  Chiptnan,  for  appellee,  offered  in  evidence 

Wcntworth.    the  deed  read  on  oyer. 


S.  Miller  objected,  on  the  part  of  the  defendant, 
that  although  the  deed  purported  that  it  was  signed 
by  the  defendant,  yet  as  she  was  a  feme  covert  at  the 
time  of  the  execution  of  it,  she  had  no  ability  to  con- 
vey, and  the  deed  and  the  covenant  of  it,  as  it  respects 
her,  are  null  and  void. 

To  shew  that  this  is  the  proper  mode  of  making 
such  objection,  that  coverture  may  be  given  in  evi- 
dence under  non  est  factum^  he  cited  MorgarCs  Es- 
say Sy  p.  302.  and  Capel  Loffs  Gilberts  Law  of  Evi- 
dence^ p.  319.  After  observing  generally  upon  the 
legal  disabilities  of  ^feme  covert. 

To  shew  that  the  deed  of  ^feme  covert  is  void,  he 
cited  Com.  Dig.  vol.  2.  p.  1023.  s.  1.  BL  Com.  vol. 


intended  to  accelerate  judicial  proceedings  by  abbreviating  the 
forms  of  common  law  pleadings ;  but  it  is  to  be  lamented  that  it 
has  not  hitherto  produced  that  desirable  effect.  In  such  notices 
under  general  issues,  much  extraneous  and  impeitinent  matter 
lias  been  introduced,  to  the  discredit  of  the  records.  And  as 
such  notices  could  not  be  considered  as  distinct  from  the  ge- 
neral issue,  they  could  not  be  reached  by  formal  demurrer  on 
the  record.  But  the  Supreme  Court  have  ever  allowed  the 
adverse  party  to  exclude  such  extraneous  and  impertinent 
matter  by  parol  demurrer  to  the  endence  when  offered  to  the 
Jury.  This  provokes  debate,  consumes  time,  and  occasions 
that  delay  which  the  Legislature  intended  to  prevent.  It  may, 
however,  be  considered  as  settled,  that  the  special  matter  of  a 
notice  under  the  general  issue,  cannot  be  proved  to  a  Juiy> 
unless  it  will  amount  to  a  bar  of  the  right  of  action. 

RepO&txil. 
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1.  p.  444.  lb.  vol.  2.  p.  292.    "  The  case  of  a  feme       Sumner 
covert  is  somewhat  different.    She  may  purchase  an    Wenwonii. 

estate  without  the  consent  of  her  husband,  aiid  the 

conveyance  is  good  during  the  coverture  till  he  avoids 
it  by  some  act  declaring  his  dibsent;  and  though  he 
does  nothing  to  avoid  it,  or  even  if  he  actually  con- 
sents, the  feme  covert  herself  may,  after  the  death  of 
her  husband,  waive  or  disagree  to  the  same ;  nay 
even  her  heirs  may  waive  it  after  her  if  she  dies  be- 
fore her  husband,  or  if  in  her  widowhood  she  does 
nothing  to  express  her  consent  or  agreement.  But 
the  conveyance,  or  other  contract  of  a  feme  covert, 
(except  by  some  matter  of  record,)  is  absolutely 
void,  and  not  merelj'  voidable,  and  therefore  cannot 
be  affirmed  or  made  good  by  any  subsequent  agree- 
ment.*' 

To  shew  the  distinction  between  that  which  is 
void  or  merely  voidable,  he  cited  Doug.  Sep.  p.  52. 
Butcher  v.  Simpson.  1  Poiveil,  p.  74.  Cmvp.  p.  201. 
Goodright's  Ex'or  v.  Shapland.  Loft's  Rep.  7G5. 
same  case. 

He  then  adverted  to  the  statute  of  the  State  ;  Virvimi  sut. 

**  That  no  real  estate,  of  which  Siny  feme  covert  is  ("ij.  *" 
or  shall  be  seised,  shall  henceforth  pass  by  deed  of 
herself  ind  baron,  without  a  previous  acknowledg- 
ment, made  by  her  separately  from  her  husband,  be- 
ftwc  a  Judge  of  the  Supreme  Court,  or  a  Judge  of  the 
County  Court,  or  some  Justice  of  the  Peace  of  the 
C<iunty  in  which  such  married  woman  shall  live,  or 
\     the  land  so  to  be  conveyed  does  lie,  that  she  executed 
I     such  deed  freely,  and  without  any  fear  or  compulsion 
B    of  her  husband ;  a  certificate  of  which  acknowledg- 
L  loent,  taken  as  aforesaid,  shall  be  indorsed  on  the 
^H'  deed  by  the  Judge  taking  the  same,  and  recorded  at 
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Sumner  i^^ge  with  the  deed ;  and  every  alienation  of  such 
Wtntux)rth.  estates  not  acknowledged  and  recorded  as  aforesaid, 
'  ^"^  is  hereby  declared  to  be  utterly  void.*' 

The  object  of  this  act  is  to  be  highly  approbated. 
It  is  to  secure  the  rights  and  interest  of  that  ostimable 
sex,  who  merit  the  primary  protection  of  the  Legis- 
lature, even  the  oppressed  part  of  the  sex,  who  pos- 
sessing real  estate  in  their  own  right  might  be  com- 
pelled to  sacrifice  it  to  die  menaces  of  a  brutal  or 
spendtlirift  husband ;  and  the  Court,  we  presume, 
w  ill  be  careful  to  see  that  it  is  construed  liberally  in 
their  favour. 

The  deed  in  question  is  not  acknowledged  con- 
formably to  the  act,  and  we  have  seen  that  it  is  not 
merely  voidable^  but  void  at  common  law.  If  the 
deed  is  void^  the  covenants  cannot  bind.  It  would 
be  a  monstrous  doctrine,  that  the  Legislature  should 
protect  the  feme  covert  from  the  oppression  of  an 
overbearing  husband,  by  rendering  her  deed  exe- 
cuted  and  acknowledged  under  this  conjugal  duress 
void,  and  yet  leave  her  exposed  durante  viduitate  to 
the  obligations  of  the  covenant  made  under  the  sam^ 
duress. 

Daniel  Chipman^  e  contra^  stated  the  nature  of  the 
;^ction,  admitted  that  coverture  may  be  given  in  evir 
dence  under  the  general  issue  of  non  est  factum^  andl 
also,  for  this  argument,  that  if  the  deed  be  void,  the 
covenants  are  also  void  ;  but  he  contended,  that  the 
deed  is  sufficient  to  pass  the  fee  under  our  own  sta- 
tute, and  read  sect.  l.i.  of  the  act  regulating  convey- 
ances, &:c.  "  that  all  deeds  and  other  conveyances, 
the  acknowledgment  or  proof  of  which  shall  have 
been  or  hereafter  shall  be  taken  witliout  this  State,^ 


JANUARY  TERM,  1801.  53 

if  certified  agreeably  to  the  laws  of  the  state,  pro-       Sumner 
yince  or  kingdom  in  which  it  was  taken,   such  ac-    Wentwortb. 
knowledgment  or  proof  shall  be  as  valid  as  though  f,^^^,^,  ^^ 
the  same  were  taken  before  some  proper  officer  or  "••'■  P-W5. 
Court  within  this  State." 

He  then  read  a  statute  of  the  State  o{  New-Hamp-  Sut  K.  k.  p. 
shire,  where  the  deed  in  question  was  executed  and 
acknowledged,  passed  in  die  year  1780 ;  and  insisted, 
that  the  deed  was  executed  and  acknowledged  i^;rce- 
ably  to  this  act,  and  therefore  valid  to  pass  the  fee, 
and  the  covenants  were  therefore  binding. 

Zfi/cA«)fj(-,  for  the  defendant.  The  statute  of  Aiw- 
Hompshire  does  not  enable  a  Jbme  covert  to  convej' 
real  estate,  but  supposes  a  person  authorised  to  con- 
vey by  common  law.  Besides,  the  proviso  in  that 
act  restricts  the  right  to  convey,  but  in  regulation  of 
dower,  and  therefore  can  have  no  operation  on  diis 
deed.  The  deed  must  therefore  be  coiibidcred  as 
void ;  and  if  so,  it  is  confessed  the  covenants  are  like- 
wise void. 

Curia  odvisare  vult.     In  the  afternoon  sittings, 

The  Court  decided,  that  the  deed  should  not  be 
read  to  the  Jurj'. 


^       am 
L       clui 


Verdict  for  defendant  by  consent,  and  motion  in 
arrest  and  for  new  trial,  fur  that  the  Court  iwd  ex- 
eluded  in  evidence  tlic  deed  deckuxd  upon,  con- 
trary, &c. 
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Sumner  And  now,  at  the  adjourned  term  of  the  Court, 

Wentworth.    Jutic^  A.  D.  1800,  thc  Hiotion  in  arrest  of  judgment 
was  argued. 

Daniel  Chipman^  for  die  motion.  We  shall  now 
contend, 

1st.  That  the  deed  in  question  is  valid ;  and 

2dly.  If  not  valid  to  pass  the  land,  the  covenants 
are  binding  on  the  defendant. 

Originally  no  freehold  could  pass  without  livery 
oj^seisin.  This  was  found  inconvenient  in  the  coun- 
try of  our  ancestors,  and,  among  a  variety  of  modes 
contrived  by  the  subtlety  of  conveyancers  to  avoid 
this  inconvenience,  diat  of  a  Jitw  was  introduced, 
which  is  defined  to  be  "an  agreement  of  the  parties 
on  record,  by  which  lands  arc  transferred  from  conu- 
sor to  conusee,  with  or  without  a  render ;  and  this  is 
esteemed  a  conveyance  of  greater  security  than  a 
feoffment,  or  the  investiture  by  livery  [of  seisin ;] 
but  having  the  constant  and  undoubted  credit  of  a 
Court  to  protect  and  support  it,  and  this  further  con- 
venicnce  and  security,  that  it  does  not  only  transfer 
the  right  of  the  vendor  and  all  claiming  under  him, 
but  likewise  extinguishes  the  right  of  others,  whp 
omit  to  make  their  claim  in  due  time*  Bac.  Abr. 
vol.  3.  p.  189.  Our  English  ancestors,  by  bringing 
the  transfer  of  land  upon  the  records  of  their  Courts 
of  Justice,  by  a  fictitious  suit  at  law  avoided  the  livery 
of  seisin.  We  have  adopted  a  more  manly  mode  to 
avoid  the  inconvenience  of  livery.  We  have  abo- 
lished the  feoffment  by  livery,  established  certain 
offices,  where  our  deeds  being  recorded,  after  being 
conformed  to  certain  prerequisites,    shall  pass    thc 


I  - 
k.  - 
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land.     The  object  of  the  English  fine  is  to  give  the       Sumner 
same  or  greater  notoriety  to  the  transfer  than  was  in-     wentworth. 
tended  by  livery  of  seisin.  The  object  of  our  records  " 

is  the  same.  The  English  doctrine  of  fines  and  reco- 
veries  ought  therefore  to  apply  to  the  construction  of 
our  statute  regulating  the  conveyance  of  real  estate.    ^ 

We  find  under  the  English  doctrine  of  fines  and 
recoveries,  sufficient  to  cover  our  whole  case : 

That  a  fime  covert  may  levy  a  fine  with  her  hus- 
band upon  lands  held  in  her  own  right. 

That  if  baron  znAfeme^  by  fine  sur  concessit^  grant 
land  for  99  years,  and  warrant  the  said  land  during 
the  term,  and  baron  dies,  and  the  grantee  is  evicted 
by  one  who  hath  a  prior  title,  he  may  thereupon  bring 
covenant  against  the  femcy  notwithstanding  she  was 
covert  at  the  time  when  the  fine  was  levied.  Bac* 
Abr.  vol.  1.  p.  496. 

Mr.  Chipman  then  went  more  largely  into  the  con- 
sideration of  the  statute  of  New-Hampshire^  and  in- 
sisted that  the  deed  was  executed  and  acknowledged 
within  the  purview  of  that  act ;  as  in  the  trial  per 
pais. 

Hitchcock^  €  contra.  Our  opponents  have  endea- 
voured to  shew  the  analogy  between  our  statute  re- 
gulating the  conveyance  of  real  estate,  and  the  En- 
glish  fine  and  recover}'.  They  unfortunately  have 
omitted  one  very  striking  resemblance.  Under  our 
statute  a  feme  covert  cannot  convey  her  inheritance 
without  a  private  examination  by  a  magistrate  ;  and 
itic  English  authorities  inform  us,  diat  if  husbimd  and 
Wjfc  join  in  a  fine  to  convey  her  own  inheritance,  it 
ought  to  be  received,  if  upon  her  examination  it  ap- 
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Sumner       pcoTs  to  be  voluntar}'  and  free  from  restraint ;  foi* 
Wentworth.    where  she  is  to  convey  or  pass  any  estate  or  interest 

"""""^'""^  either  by  herself  or  jointly  with  her  husband,  there 

she  ought  to  be  examined.  2  Inst.  515.  And  it  is 
worthy  observation,  that  the  very  reason  given  in  the 
books  why  ^feme  covert  cannot  bargam  and  sell  her 
lands  alone,  or  with  her  husband  by  deed  indented 
and  enrolled  is,  that  she  cannot  (in  such  case)  be 

Mas:.  Abr.  vol  1.  examined  by  any  Court  without  writ,  and  there  is  no 

writ  allowed  in  such  case,  as  in  case  of  fines. 

But  it  is  said,  if  the  land  did  not  pass  by  this  deed, 
still  wo  are  holden  by  the  covenants.  If  the  land  did 
not  pass,  what  did  the  joinder  of  ^^feme  covert  in 
the  deed  amount  to  ?  Could  it  to  any  thing  more 
than  the  signification  of  her  consent  to  her  baron^s 
act  ?  Was  not  the  act  his  own  and  the  covenants 
his  own.  Should  not  the  action  have  been  brought 
against  his  legal  representatives?  A  case  is« cited 
where  baron  vmAJeme  grant  land  by  fine  sur  concessit. 
In  such  case  it  is  certain,  although  not  stated,  that  the 
feme  passed  examination.  But  if  she  did  not,  what  is 
the  nature  of  a  fine  stir  concessit  ?  Is  it  to  pass  land 

Bi  Com,  vol.  2.  in  fee  ?  Judge  Blackstone  says  it  is  to  pass  land  for 

^*     ^'  life  or  years.    Does  it  touch  the  grant  in  the  present 

case? 

Would  it  be  equitable,  that  the  purchase-money 
of  the  estate  sold  as  in  the  present  case,  should 
merge,  if  we  may  borrow  a  term  from  the  realty,  in 
the  husband's  personal  estate,  which  may  be  ex- 
pended,  or  if  not,  of  which  the  widow  can  have  only 
her  thirds,  when  not  debarred  by  jointure  or  will, 
imd  she  be  exposed  to  judgment  in  damages  for  the 
whole  breach  of  the  covenants,  which  might  sweep 
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Jier  whole  dower,  whilst  the  heirs  at  law  escape  with  Sumner 
impunity  ?  Could  any  action  be  sustained  by  the  WentwnrtU. 
widow  (in  case  judgment  should  finally  be  rendered 
against  her)  against  the  heirs  to  compel  contribution? 
In  the  trial  to  the  Jury,  we  observed  upon  the  sta- 
tute of  New-MtrnpsMre,  We  only  add,  that  the 
Court  have  that  statute  and  our  own  before  them, 
and  are  abundantly  competent  to  give  the  true  con- 
struction  to  both. 

Matftamel  0iipman,  in  support  of  the  motion. 

Hiere  are  two  questions  in  this  cause  : 

First.  Whether  the  deed  of  the  feme  covert  is  at- 
tended with  those  formalities  which  make  it  valid. 

Secondly.  Whether,  if  sufficiently  formal  to  con- 
vey the  land,  the  feme  covert  shall  be  holden  by  the 
covenants. 

If  this  case  depends  on  common  law  principles, 
the  deed  is  not  valid,  as  there  is  no  other  mode  of 
common  taw  conveyance  by  a  feme  covert,  than  that 
of  fine  and  recovery.  The  case  then  wholly  depends 
on  the  inquiry,  whether  tiKre  are  any  statute  or  sta- 
tutes reg:uladng  conveyances,  which  operate  on  this 
deefl  to  make  it  valid. 

The  statute  of  New-Hampshire  gives  the  baron 
and  ftme  the  power  and  right  of  conveying  land  in 
the  mode  pointed  out  by  that  statute,  to  wit,  by 
sig^g,  sealing,  acknowledging  and  delivering,  and 
this  without  any  other  act,  according  to  the  true  con- 
struction of  the  statute,  supersedes  any  other  mode 
of  conveyance.  This  construction  is  a  sound  one, 
and  acknowledged  by  the  restricting  clause  of  our  Ttrmtmt  sut 
statute,  whith  contemplates  a  mode  different  from' J|.'ij_''  ^    ^ 
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Sumner       our  own,  to  wit,  such  mode  as  is  conformable  to  the 

Wentworth.    laws  of  the  State,  province  or  kingdom  in  which  the 

'-"^—'^^  jjg^j  IS  executed.     If  this  be  the  sound  construction 

of  the  laws  passed  on  this  subject,  this  deed  must  be 
valid,  and  the  question  then  arises  whether  ihtjeme  co^ 
vert  shall  be  bound  by  the  covenants  in  the  deed.  The 
doctrine  cited  from  BacorCs  Abridgment  we  consider 
to  be  in  point.  It  is  a  mistaken  idea,  that  the  fine 
sur  concessit  is  confined  to  a  grant  for  life  or  years. 
Judge  Blackstone  says  it  is  usually  for  life  or  years  ; 
which  implies,  that  it  is  not  always  so  ;  but  if  I  am 
Mac.  Ahr.  vol  1.  uot  mistaken,  the  case  of  Wotton  and  Hale^  quoted  in 
2jrtfA.684. 703.  the  margin  oi  Bacon'* s  Abridgment^  shews  that  grant 

was  iny^^,  but  the  authority  is  not  present. 

It  is  said  to  be  inequitable  to  recover  damages 
against  the  widow  in  this  action,  and  a  doubt  is  raised 
whether  she  could  compel  contribution  among  the 
heirs  of  her  late  husband.  This  Court  will  consider 
the  case  sub  judice^  and  not  perplex  the  present  mo- 
tion with  the  consideration  and  resolution  of  possible 
cases. 

We  conceive  it  clear,  that  the  deed  was  improperly 
excluded  from  the  Jury,  and  therefore  we-  are  entitled 
to  a  trial  de  novo. 

Judgment  of  Court.  New  trial  not  granted.  Mo- 
tion dismissed  with  costs. 

And  now,  on  review ^  January  term^  A.  D.  1801, 
the  cause  went  again  to  the  Jury.  Exception  was 
again  taken  to  the  deed's  being  read  in  evidence. 
Further  argument  was  heard,  and  the  Court  finally 
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decided,  that  the  deed  could  not  be  read  to  the  Jury      Sumner 

V. 

Wcntworlh. 


in  support  of  the  plaintiff's  declaration. 


Plaintiff  nonsuited. 

Nathaniel  Chipmajh  Darius  Chipman^  Daniel 
CMpmanj  Amos  Marshy  and  T.  Squires^  for  plain* 
tiff. 

S.  Hitchcockj  S.  Mtller^  and  C.  Smithy  for  de* 
fendant. 


John  N.  Bennet,  Appellee, 

against 
David  Whitney,  Appellant. 

THE  attorney  for  the  appellant,  on  the  third  day    Appellant  ai- 

-    1  •  ,  .  1       TT  1     lowed  to  enter 

of  the  term,  moved  to  enter  his  appeal.    He  stated,  his  appeal  on 
that  after  the  Court  arose  the  second  day  of  the  term  tem,  being  re- 
he  delivered  the  copies  certified  by  the  Clerk  of  the  ^^^^  ^^J^ 
County  Court  to  the  Clerk  of  this  Court ;  and  that  he, 
with  other  counsel  for  the  appellant,  were  detained 
on  their  way  to  Court,  by  the  act  of  Providence. 

Starrsy  for  appellee,  opposed  the  motion  as  repug- 
nant to  the  rule  of  Court,  and  cited  memoriter  the 
case  of  Daniel  Squire  v.  Daniel  Chipmany  before  this 
Court,  where,  on  a  like  motion,  the  Court  decided 
the  appellant  should  not  have  leave  to  enter  his  ap- 
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Bennct  By  the  Couit,     I'he  inclemency  of  the  season  is 

wiiitney.      singular  and  evident^  and  ought  to  operate  a  reasona- 

^ bie  excuse  for  the  neglect  of  tlie  appellant.     Let  the 

appellant  enter  his  appeal  without  costs. 


Maxhew  Phllps,  AppelleCj 

against 

Moses  Goddard  and  Buel  Hitchcock, 

Appellants. 


Combinaiion  to  ATTACH  Moses  Goddard  and  Buel  Hitchcock y  oi' 
ritilin  \he*  ju-  'Addison J  in  the  County  of  Addison,  et  al.  to  answer 
risdiction  of     yp^Q  Mathew  Phelps,  of  New-Haven,  in  the  same 

anoti.er  St:«te  . 

for  ihc  puipoae  Count)%  in  a  plea  of  trespass  on  tlie  case.  Where- 
of pr.icuring  %   •     tt    ^      ^  i' 

him  tc»  be  ar-  upon  the  plamtiff  declares  and  says,  that  at  J^ew- 
^•ocess,  i8.  ac-  Havcn  aforcsaid,  on  the  20th  day  o^Jtily,  A.  D.  1798, 
tile"* debt  *ibr  ^c  the  plaintiff  then  was,  long  before  had  been,  and 
J^^sicd  uj^y  still  is  an  inhabitant  of  said  New- Haven;  and  the  said 
due.  defendants,  combining,  conspiring  and  confederating 

together  to  wrong  and  injure  the  plaintiff,  did  entice 
and  persuade  the  plaintiff  to  go  to  Cr&wn  Painty 
within  the  jurisdiction  of  the  State  of  New-York^ 
from  his  home  and  his  friends,  and  from  the  State  of 
which  he  was  an  inhabitant  as  aforesaid ;  and  the 
plaintiff  so  being  fraudulently  enticed  and  persuaded 
from  his  friends  and  acquaintance,  among  strangers 
and  out  of  the  State  of  which  he  was  an  inhabitant  as 
aforesaid,  at  Crown  Point  aforesaid,  in  the  State  of 
New-  York  aforesaid,  on  the  20th  day  of  July  afore* 


V. 

lar 
Hitchcock. 
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tliey  procured  the  plaintiff  to  be  arrested  on  a  Phe^ 
process  issued  irom  the  Supreme  Court  of  the  State  Goddard  and 
of  A>u^-K7rA:  aforesaid,  in  the  name  of  one  fTtUiam 
Finch  against  the  plaintiff  on  an  old  demand  in  fa- 
vour of  the  said  fTtiliam  Finch  against  the  plaintiff 
for  the  sum  of  three  hundred  dollars,  irom  the  pay- 
ment of  which  said  demand  of  the  said  fViUiam  Finch 
he  the  plaintiff  had  long  before  the  arrest  aforesaid 
been  exonerated  in  this  State  by  the  statute  of  limita- 
tions ;  and  the  plaintiff  being  so  arrested  as  aforesaid, 
on  the  process  aforesaid,  for  such  demand  of  the  said 
tFiUiam  as  aforesaid,  was  on  said  process  then  and 
there,  to  wit,  at  Crcrwn  Point  aforesaid,  on  the  same 
20th  day  of  JtUy  albresaid,  held  a  prisoner  for  the 
space  of  six  hours,  when  the  plaintiff,  for  the  purpose 
of  obtaining  his  discharge  from  said  imprisonment 
at  great  trouble  and  expense  procured  and  entered 
bail  for  his  the  plaintiff's  appearance  in  said  action 
before  the  Supreme  Court  of  the  State  of  New-  York 
aforesaid ;  and  the  plaintiff  further  says,  that  the  said 
Moses  J  Buel  et  al.  further  fraudulently  combining  and 
confederating  together  against  the  plaintiff  as  afore- 
said,  procured  the  process  so  served  on  the  plaintiff 
as  aforesaid  to  be  returned  to  the  Supreme  Court  of 
the  State  of  ^eW'^York  as  aforesaid,  and  entered  in 
said  Court,  where  the  same  process  aforesaid  is  yet 
pending,  and  he  the  plaintiff  is  liable,  by  the  laws  of 
the  State  of  Neiv^York  aforesaid  to  have  a  judgment 
of  the  said  Supreme  Court  rendered  against  him  in 
the  process  aforesaid,  for  the  whol^  sum  of  the  afore- 
said demand  so  existing  against  hifn  by  the  laws  of 
fte  State  of  NeW'Yark  as  aforesaid,  although  the 
aanie  demand  had,  long  before  the  confederacy  and 
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Pheipi  combination  of  the  said  Moses,  Buel,  &c.  and  their 
€K>ddard  and  aiTcst  of  the  plaintiff  SO  made  as  aforesaid,  been 
/  barred  by  the  statute  of  limitations  of  this  State.  By 

reason  of  which  the  plaintiff  hath  been  put  to  great 
cost,  charge,  expense  and  trouble  m  defending  in  the 
action  aforesaid  on  the  process  aforesaid,  on  which  he 
the  plaintiff  was  so  arrested  as  aforesaid,  and  by  the 
fraudulent  combination  and  confederacy  of  the  said 
Moses,  JBuely  &c.  as  aforesaid,  is  injured  and  made 
worse,  as  he  says,  3,000  dollars. 

Gcxjdard  and  Hitchcock  arrested,  and  non  est  as  to 
the  other  confederates. 

At  the  County  Court,  the  cause  went  to  the  Jury 
on  the  general  issue.  Verdict  for  plaintiff,  100  dol- 
lars. Defendants  gave  notice  they  should  waive 
their  plea  at  the  Supreme  Court,  and  demur  ge- 
nerally to  the  declaration* 

At  this  term,  the  demurrer  wais  argued  and  de- 
cided. 

Amos  Marsh,  in  support  of  the  demurrer.  This 
is  a  novel  declaration.  If  we  should  search  from  the 
earliest  book  of  entries  to  the  most  modem,  we  shall 
never  find  one  of  this  nature.  It  is  true,  variety  of 
injmy  will  continually  produce  a  variety  of  declara- 
tions  in  case.  But  then,  to  be  correct,  although  they 
differ  in  allegation,  they  must  be  founded  on  the  great 
and  leading  principles  of  the  law.  This  declaration 
appears  to  be  equally  destitute  of  form  and  principle. 
In  the  present  argument  we  shall  not  descend  to  notice 
the  defects  of  form,  which  may  possibly  be  cured  by 
jeofails ;  but  we  shall  contend  against  the  substance 
of  it. 


Hitchcock. 
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Thb  declaration  allegates,  that  my  clients,  with  Pheip* 
Others,  combining  and  confederating,  not  with  force  Goddard  and 
and  strong  hand,  not  vi  et  armis  and  with  breach  of 
the  peace,  but  by  enticement^  persuaded  the  plaintiff 
to  go  with  them  within  the  jurisdiction  of  a  neigh- 
bouring State,  and  there  procured  him  to  be — what? 
arrested  to  respond  to  a  just  debt  due  to  one  of  the 
citizens  of  that  State,  and  recoverable  by  its  laws, 
although  barred  by  our  statute  of  limitations.  To 
exhibit  this  novel  declaration  in  all  its  naked  deformi- 
ties, we  have  only  to  apply  to  the  plaintiff  himself. 
Let  us  question  him.  Is  not  the  debt  for  which  you 
were  arrested  due  ?  He  answers  by  his  declaration, 
it  b.  Is  it  not  a  just  debt?  He  confesses,  that 
though  an  oUy  yet  it  is  a  debt  justly  due.  Did  my 
clients  assault  you  ?  did  they  batter,  beat  or  wound 
you,  until  you  were  forced  to  pay  it  ?  No ;  but  they 
caused  me  to  answer  for  my  neglect  in  failing  to  pay 
an  honest  debt,  before  one  of  the  most  upright  and 
intelligent  State  Courts  in  the  Union.  Of  what,  then, 
do  you  complain  ?  Hear  his  reply  from  the  declara- 
tion itself:  '*  By  the  law  of  the  State  where  I  reside, 
nly  creditor  is  for  ev*wT  barred  from  bringing  any  ac- 
tion against  me  to  compel  me  to  pay  this  just  de- 
mand ;  and  I  had  hoped,  under  the  letter  of  our  sta- 
tute of  limitations,  to  defraud  my  creditor  of  his  pro- 
perty ;  and  now  your  clients  have  enticed  me  to  act 
like  an  honest  man,  and  I  am  persuaded  this  Court 
will  make  them  respond  in  damages  for  diis  grievous 
wrong.** 

Is  not  this  substantially  the  language  of  the  decla- 
mtion  ?  But  let  me  ask  seriously,  is  it  a  language 
^tliich  ought  to  be  heard  in  this  Court  of  Justice  ?    I 
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Pheipa  have  ever  been  taught,  that  he  who  crieth  for  jusdcC' 

Goddard  and  against  Others,  should  first  do  justice  himself. 

Hitchcock 


Miller^  e  contra.  It  is  true  our  declaration  is  new, 
but  certainly  it  is  incorrect  to  assert,  that  it  is  not 
founded  on  principle.  To  every  possible  injury  the 
law  supplies  a  possible  and  adequate  redress.  Here 
is  an  injury  sustained  by  the  plaintiff  inflicted  upon 
him  by  the  combination  and  deceit  of  the  defendants 
and  their  associates ;  and  shall  it  be  held,  that  he  has 
no  remedy.  It  is  true,  we  can  find  no  precedents  in 
our  books  of  entries :  but  the  reason  is  plain ;  such 
an  injury  could  not  have  been  inflicted  in  £ngland; 
it  grows  out  of  the  state  sovereignties.  Here  we  have 
seventeen  sovereignties,  independent  of  each  other 
as  to  their  internal  regulations  and  municipal  laws. 
Their  laws  operating  on  contracts  are  various.  In 
one  State  an  action  upon  a  species  of  contract  is  li- 
mited to  a  lesser,  in  another  to  a  more  extended  term 
of  years.  In  transitory  actions  limited  by  statute  in 
one  State,  and  not  barred  in  another,  it  is  to  be  ex- 
pected that  the  creditor  will  prosecute  for  judgment 
in  that  where  his  demand  is  recoverable,  if  he  can 
bring  the  debtor  within  process.  This  often  operates 
hardly  upon  him,  who  may  be  compelled  to  respond 
a  demand  in  a  sister  State,  when  he  is  debarred  from 
recovering  a  demand  of  the  same  age  and  nature  in 
his  own.  It  is  to  be  regretted  that  provision  was  not 
made  in  the  Federal  Constitution  to  enable  the  Leg^s*. 
lature  of  the  Union  to  establish  some  uniform  system 
of  limitation  of  civil  actions,  if  not  on  torts  on  con- 
tracts. As  it  is,  the  subject  has  often  occupied  the 
attention  of  the  various  State  Judiciaries.     In  some 
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States  the  Judges  have  decided,  that  the  lejd  loci  thelpi 
where  the  contract  was  made  should  govern ;  in  GihIiIbfiJ  and 
others  they  have  considered  both  the  action  and  the  ,  ,.,.„,,  ,,^, ' 
contract  transitor}',  and  have  subjected  a  contract 
made  in  another  State  to  the  laws  of  their  own.  In 
other  States — but  it  is  unnecessary  to  state  the  various 
decisions  in  the  diffirent  States  in  the  Union.  Among 
these  jarring  decisions,  we  in  this  State  have  an  equal 
right  to  our  opinion.  Our  Legislature  have  a  sove- 
reign right  to  enact  statutes  of  limitation.  Our  Su- 
preme Court  will,  we  trust,  consider  that  It  is  the 
great  object  of  their  appointment  to  carry  the  laws  of 
the  Legislature  into  effect ;  and  it  is  the  right  of  the 
citizens  to  be  protected  by  those  laws.  If  an  action 
is  limited  b)'  our  laws,  he  who  abides  within  our  ju- 
risdiction can  never  be  exposed  to  such  action  ;  and 
they  who  combine  to  entice  him  within  a  jurisdiction 
where  the  action  is  not  limited,  shall  respond  in  da- 
mages. This  doctrine  is  not  entirely  novel.  In 
Roofs  Reports,  p.  59.  we  find  a  case  of  David  Lea- 
vitt  and  two  others  v.  Peter  Sherman,  which  shews, 
that  the  Supreme  Court  in  Connecticut  considered  an 
action  erf"  this  nature  would  lie,  although  the  Court 
decided  that  the  demurrer  was  sufficient,  upon  the 
exception  there  taken,  viz.  that  one  of  the  plaintiffst 
who  was  not  arrested,  joined  in  die  action  with  two 
others  who  were. 

TTie  present  action  ia  not  brought  against  the  cre- 
dit«  who  was  in  pursuit  of  his  debt,  against  the 
:xecuting  a  legal  precept ;  but  against  men, 
Ei  to  the  contract,  but  neighbours  to  the  plain- 
tiS,  probably  bribed  to  entice  their  unwary  and  unof- 
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•-'  "  '/>  ?/. .  . .  V.-.'-;  i.-/?  jyjvyr^J  services  to  «ippor:. 
1;  ,' ..  .  ;/u;.  n  '^/> rff  l;rj>  a  fortsgn  jurisdktiar.. 
.•*'f  'f^/'  '/;y/v<l  to  ;;i  the  costs,  inconvenkmcei 
./J  '  /  f:',f/.  ^f  r,  L.V.  ,uii  amrxig  btrangers,  by  the 
'  n\u\,\i,AUnu  ;•/»'!  ricrcil  of  his  neighbours,  who  being 
JmiiJ'M:,  I//  tl>/' Mjity  to  suppose  them  bribed  is  at- 
ffilMiiihf/  \\\i  U f»t  (iossiblc  motive  to  their  conduct. 
II  Mi<  Il  *iii  rvirrit  takes  place,  the  moral  sense  rises 
\\\\m\>\.  il.     Wc  feci  tliat  the  man  is  injured,  and  all 
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see,  that  from  the  common  principle  of  justice  he        Pi^cips 
ought  to  have  redress.  Godaaid  and 

Hitchcock. 


Court.     But  if  the  debt  is  bonajide. 

Chipman.  With  submission  we  conceive,  that  if 
the  debt  is  honest,  it  makes  no  odds.  W'e  have 
wholesome  laws,  and  our  citizens  arc  entitled  to  their 
protection ;  and  I  have  no  idea  that  the  defendants 
shall  be  permitted  to  take  us  from  this  State,  and  say, 
"  We  will  take  you  from  a  land  where  no  justice  is 
found,  and  carrj^  you  where  it  is  well  administered. '' 
If  this  action  will  not  lie,  neither  will  an  action,  if  a 
citizen  were  enticed  to  Europe^  and  there  made  liable 
to  decision  upon  a  contract  made  here  under  some 
usage  or  practice  which  miglit  run  counter  to  all  our 
ideas  of  justice,  and  to  the  verj^  intention  of  the  par- 
ties contracting. 

We  have  ever  l>een  taught  that  the  law  abhors 
deceit.  Why  should  it  l>e  m.ade  to  countenance  it 
in  tills  instance?  If  this  demurrer  prevails,  will  it 
not  be  sanctioning  fraud  by  law  ?  If  our  client  had 
concealed  himself  or  proix?rty,  there  might  have  been 
possibly  some  excuse  for  some  kind  of  art  in  enticing 
him  into  daylight. 

This  declaration  is  in  the  nature  of  an  action  of 
conspiracy,  and  there  is  surely  sufficient  set  forth  in 
it,  to  sustain  it  on  demurrer.  If  there  is  but  a  trivial 
injury  sustained,  this  should  not  operate  in  demurrer. 
Let  the  quantum  be  the  object  of  inquiry  after  da- 
mages. We  shall  shew,  if  permitted,  under  this  de- 
claration, the  combination  of  the  defendants  and  their 
^  . confederates,  and  the  injur}-  we  have  suftertd  by  be- 
k    -  jfe^  enticed  from  the  protection  of  our  own  laws. 


ill  . .'. ..  J'l..  1 


68  ADDISON  COUNTY, 

Phf  ipt  within  a  foreign  jurisdiction.  If  the  demand  of  Finch 
qoddurd  and  is  just,  which  is  the  pretence  for  this  violation  of  our 
rights,  is  it  therefore  no  injury  to  be  compelled  ta 
attend  a  Court  at  a  great  distance,  to  be  subjected  to 
the  necessary  and  augmented  expenses  in  a  strange 
land,  to  say  nothing  of  the  fees  of  advocates,  which 
are  known  to  be  much  greater  than  in  our  own 
Courts, 

Darius  Chipman^  for  the  demurrant.  Our  oppo- 
pents  having  argued  themselves  into  the  opinion  that 
there  is  no  substance  in  their  declaration,  now  seem 
determined  to  rely  upon  the  form.  The  declaration 
is  said  to  be  in  the  nature  of  an  action  of  conspiracy, 
and  that  there  is  sufficient  to  sustain  it  in  the  very 
language  of  it.  .  Every  sufficient  declaration  in  tres- 
pass on  the  case  must  set  forth  an  injury  sustained  by 
tlie  plaintiff,  and  miike  out  a  case  for  which  an  action 
will  lie.  The  mprely  stating  that  the  defendants 
have  confederated  and  combined,  unless  some  inju- 
rious and  unlawful  act  is  stated  as  the  consequence  of 
their  combination  and  confederacy,  is  of  no  more  avail 
than  if  the  plaintiff  had  allegated  that  defendants  had 
confederated  and  combined  to  feed  and  clothe  the 
plaintiff.  The  gist  of  the  action  of  conspiracy  is  an 
injury  sustained  4s  the  effect  of  it.  Here  is  none  set 
forth,  imless  the  pxppsing  a  ipafi  to  justice  is  an  in- 

jury. 

After  so  much  has  been  said  of  the  just  abhorrence 
in  which  the  law  holds  deceit,  it  seems  confessed  that 
there  is  a  certain  piafraus  at  which  my  brother  Chipt 
man^s  morality  does  not  revolt.  He  acknowledges, 
that  if  the  plaintiff  had  concealed  himself  and  property, 
so|ne  J^ind  of  ^cceit  might  have  been  lawfully  used  tQ 
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entice  him  into  daylight    But  where  is   the  dif-       Piwip* 
ference  ?  In  tliib  case  were  not  the  plaintiff  and  his  GodiUrd  uid 
property  effectually  concealed  from  his  creditor  ?  He      ' 
had  not,  it  is  true,  hidden  himself  in  the  caves  of  the 
rocks,  but  he  had  completely  concealed  himself  from 
his  honest  creditor  under  the  dark  cloud  of  our  Umi- 
tation  statute. 

But  wherein  consists  Uie  moral  turpitude  of  the 
deceit  allegated  to  have  been  practised;  for  the  charge 
of  bribery  is  dehors  the  record.  /  should  esteem  it  a 
mora/ duty  to  assist  an  honest  creditor  in  recovering 
a  bonajuie  debt. 

It  is  said  this  action  is  not  brought  against  the  cre- 
ditor or  officer  making  the  arrest;  conceding,  I  pre- 
sume, tiiat  it  could  not  be  maintained  against  either 
of  them.  But  if  the  act  was  legal  in  them,  is  it  not 
in  my  clients,  their  servants  ? 

But  if  this  declaration  should  be  sustained,  what  is 
to  be  the  measure  of  damages  ?  Shall  it  be  Finch's 
demand  ?  The,  action  upon  that  demand,  we  learn 
from  the  declarationj  is  now  pending  in  the  Supreme 
Court  of  the  State  of  Kfnv-  York.  The  WTit  may 
abate,  or  judgment  may  be  for  tlie  present  plaintiff; 
or  if  judgment  im  Finch,  it  may  be  reversed  by  error. 
Can  we  now  know  what  will  be  the  quantum  of  da 
inages  in  that  suit  ?  If  we  could,  is  it  right  that  my 
clients  should  respond  it  in  damages  under  the  pre- 
sent suit  ? 

It  is  said,  costs  will  accrue  in  that  suh,  and  ad- 
vocates' fees  will  be  great,  and  expenses  of  attcndin 
Court  \v  ill  be  heavy.  But  if  these  arc  taken  into  con- 
sideration in  the  inquiry  after  damages  in  this  suh, 
nould  nut  such  items  be  the  foundation  of  an  action 
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Phelps       in  every  case  where  a  citizen  of  this  State  seeks  re- 

V» 

Coddardand    dfcss  against  his   fellow-citizen    in  another  State, 
'     ^vhere  the  expense  of  living,  costs  of  Court,  and  fees 
of  advocates,"  may  be  higher  than  in  this  State  ? 

The  case  cited  from  Roofs  Reports  does  not  touch 
the  present  case. 

On  the  whole,  we  consider  that  the  plaintiff,  in  the 
declaration  in  question,  has  set  forth  no  cause  of  ac- 
tion. If  he  has  counted  on  any  daniage  sustained,  it 
is  dinnmnn  absque  injuria. 

The  Chief  Judge  delivered  the  opinion  of  the 
Court. 

It  is  to  be  regretted,  that  so  wide  a  difference  in 
the  laws  of  the  respective  States  of  the  Union,  and 
of  the  decisions  of  their  Courts  upon  similar  subjects, 
exist.  It  often  operates  to  the  detriment  of  suitors. 
It  is  to  be  hoped,  that  at  some  not  far  distant  day,  the 
publication  of  reports  of  decisions  in  the  State  Courts 
will  effect  a  greater  uniformity  in  law  and  decision. 
Until  then,  nought  remains  but  fSr  each  State  to  pro- 
mulgate such  laws  as  meet  the  sense  and  habits  of  its 
own  citizens,  and  for  each  State  Judiciary  to  admi- 
nister them  faithfuUv. 

The  Court  are  not  prepared  to  say  that  they  would 
sustain  an  action  as  against  Finch  the  creditor,  who 
had  undoubtedly  a  right  to  give  the  preference  to  his 
own  State  laws  and  Court,  to  obtain  payment  from 
the  present  plaintiff  of  a  bona  fide  debt  recoverable  in 
that  State,  but  limited  in  ours. 

But  the  present  defendants  were  strangers  to  the 
contract,  had  no  interest  in  the  suit  instituted  to  com- 
pel tlie  fulfilment  of  it,  and  were  fellow  citizens  with 
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the  plaiatiff.     It  certainly  is  not  for  the  peace  of  so-        Bhelps 
ciety  to  sanction  combinations  to  entice  our  fellow-    Goddard  and 

...  Hitchcock. 

citizens  withm  the  jurisdiction  of  other  States,  and       , 
the  process  of  their  Courts.     The  law  abhors  deceit, 
and  it  is  to  be  hoped  tHat  our  halls  of  justice  will  be 
the  last  places  polluted  with  the  maxim  of  modem 
ethics,  that  the  end  justifies  the  means. 

The  laws  of  the  Union,  and  those  of  our  own  State, 
provide  for  the  apprehension  and  removal  out  of  the 
State,  of  persons  charged  with  crimes  committed  in 
another  State ;  but  they  have  made  no  such  provision 
in  civil  process. 

Let  judgment  be  entered  that  the  declaration  is 
sufficient,  and  that  the  defendants  answer  over. 

S.  Miller  and  Daniel  Chipmariy  for  plaintiff. 
Amos  Marsh  and  Darius  Chipman^  for  defendants^. 
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MJ\rOCH  WOODBRIDGEy  Chief  Judge. 

'      >  Assistant  Judges, 
NOAH  SMITH^  S 


Asa  Farnum  etai  Appellants, 

against 
SoLOMOK  Barnum  €t  al.  Appellees. 

In  case  upon      PLAINTIFFS  declare,  that  the  defendants,  ou 

a  written   con*    ^  in-Bir  •  •-■•■i* 

tract,  it  may  be  the  17th  of  Mat/y  1797,  m  consideration  that  the 
dencc  to  the  plaintiffs  forcbore  to  prosecute  Solomon  Barnum  for 
stantiaiiy  ^«wn-  divcrs  suHis  duc  from  Said  Solomon  to  them,  the 
Seciaration.  ^*  amount  thereof  thereafter  to  be  ascertained  by  and 

between  the  said  Solomon  and  the  plaintiffs,  if  said 
Solomon  did  not  pay  such  sums  within  two  years 
from  the  day  last  mentioned,  they  the  defendants 
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would  pay  on  demand ;  that  on  the  19th  of  February,   F»mun>  et  u. 
1798,  Solomon  Barnum  and  the  plaintiffs  did  com-    Burnumetal 
pute  and  ascertain  such  sums,  and  there  were  found 
due  to  the  plaintiffs,  1,556  dols.  70  cts,  of  which  the 
defendants  on  the  same  day  had  notice ;  that  the  plain- 
tiffs did  forbear  to  prosecute  Solomon  Barnum^  and  * 
that  he  neglected  to  pay  said  sum ;  that  the  two  years 
had  elapsed,  and  defendants  had  due  notice,  and  had 
neglected,  &c.    All  which  will  more  fully  appear  by 
the  defendants*  memorandum  in  writing  dated  the 
nth  oi  May,  1797. 

General  issue  joined,  and  the  cause  put  to  the 
Jury, 

Plaintiffs  now  offered  the  following  writing  in  evi- 
dence : 

Know  all  men  by  these  presents,  that  we,  Solomon 
Bamumy  Thomas  Barnum,  Jabez  Barnum,  Zacheus 
Barnum,  and  Philip  Smith,  all,  &c.  are  held  and  stand 
firmly  bound  unto  Asa  Farnum,  Oliver  Root,  and 
Jonas  Abbot,  of,  &c.  merchants  trading  in  company 
by  the  name  of  Farnum,  Abbot  is?  Boot,  in  the  sum 
of  one  thousand  pounds  lawful  money,  for  the  pay- 
ment of  which  we  bind  ourselves,  our  heirs  and  as- 
signs, by  these  presents,  dated  at  Shore/iam  this  17th 
day  of  May,  1797.  The  condition  of  the  above  bond 
is,  however,  such,  that  whereas  Solomon  Barnum,  of, 
&c.  now  stands  indebted  to  the  above  mentioned  Asa 
Farnum,  Oliver  Boot,  and  Jo?ias  Abbot,  for  certain 
sums  of  money,  as  will  appear  by  his  the  said  Solo- 
mmCs  notes  executed  to  the  said  Farnum,  Abbot  &f 
Rooty  at  divers  times,  and  also  by  their  books ;  all  of 
which,  if  die  said  Solomon  or  liis  assigns  do  well  and 
^1  '    4Mly  pay  or  cause  to  be  paid  unto  the  above-named 


74  RUTLAND  COUNTY, 

Famum  et  ai.   Faititim,  Mbot  &?  Root,  their  heirs  and  assigns,  the 

B&rnuni  et  ai.  full  and  just  sum  OF  siiiTis  of  moncy,  which,  on  an  ad- 

justmeiit  of  accounts,  appear  to  be  due  to  them  the  said 

Famum^  Abbot  &f  Root^  with  the  lawful  interest,  so 

fast  as  the  said  Solomon  can,  using  every  effect  which 

s  shall  mostly  facilitate  the  payment  to  them  the  said 

Farnumy  Abbot  &P  Rooty  from  time  to  time,  the  l^st 
payment  of  which  is  to  complete  the  full  sums  which 
shall  appear  to  be  due,  is  not  to  exceed  two  years 
from  the  date  above :  then  this  bond  to  be  void,  other- 
wise, See. 

Subscribed  by  the  four  Barnums  and  Philip  Smithy 
but  not  sealed. 

Benson^  February  19th,  1798.  Then,  on  a  setde- 
ment  between  the  aforesaid  Farnuniy  Abbot  £sP  Roo^ 
and  Solomon  Barnuniy  there  is  found  due  from  the 
said  Solomon^  1,556  70-100  dollars,  for  which  the 
Siiid  Solomon  hath  given  his  note  to  Asa  Famum;  die 
payment  of  which  we  hold  ourselves  bound  to  pay  on 
his  failing  or  neglecting  to  pay  the  same  when  there- 
unto called  on,  provided  we  are  not  called  upon  be- 
fore die  15th  day  of  May^  1799. 

Subscribed  by  the  four  Barnums  and  Philip  Smithy 
and  indorsed. 

Daniel  Chipman^  for  defendants,  objected  to  the 
writing  being  read  to  tlie  Jur}'. 

This  writing  appears  not  to  be  under  seal.  If  that 
had  been  the  case,  we  might  have  been  estopped  from 
impeaching  an  instrument  upon  the  present  grounds 
of  exception,  to  which  the  ndes  of  law  had  annexed 
a  technical  importance.  Instruments  of  the  loose 
nature  of  the  present,  the  law  exposes  to  a  strict  scru- 
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tiny,  and  there  must  be  found  on  the  face  of  them  Farnum  et  ai. 
all  the  features  of  a  legal  contract  We  except  to  Bamum  ct  ai. 
this,  

First  Because  it  does  not  appear  that  there  is  any 
consideration  for  the  promise  purported  to  have  been 
made,  it  is  a  mere  nudum  pactum.  The  only  sem- 
blance of  consideration  is  a  forbearance  of  suits  ge^^ 
nerally.  Such  general  considerations  cannot  operate 
inlaw. 

Secondly.  The  promise  contained  in  the  paper  va- 
ries from  the  promise  alleged  in  the  declaration.  The 
promise  in  the  paper  is  grounded  on  the  reasonable 
eyiCTtionso{  Solomon  Barnum.  If  he  did  not  make 
payment,  plaintiffs  might  call  upon  him  at  any  time ; 
and  if  tM'^o  years  elapsed,  and  he  did  not  make  pay- 
ment,  then  the  defendants  assumed. 

The  promise  declared  upon  is,  that  if  Solomon 
Barnum  did  not  pay  such  sums  within  two  years  from 
a  certain  day,  the  defendants  would  pay  on  demand. 

Thirdly.  It  appears  by  an  indorsement  on  the 
ivriting  in  question,  that  by  computation  by  the  plain- 
tiffs and  Solomon  Barnum^  there  \vas  found  due  to  the 
plaintiffs  on  settlement  on  the  19th  oi  February y  1798, 
1,556  dols.  70  cts.  ;  that  Solomon  Bamum  gave  his 
note  for  that  sum  to  Asa  Farnum  y  and  the  other  de- 
fendants  gave  their  assurance  for  the  payment  of  this 
note.  This  certainly  extinguished  the  first  promise, 
wluch  is  that  declared  on. 

Israel  Smithy  for  the  plaintiffs.  These  exceptions 
2St  matters  to  be  considered  by  the  Jury,  not  by  the 
Sedch.  There  can  be  no  question  but  here  are  the 
fq|ht  parties.    Whether  the  construction  of  the  pro- 
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Famum  et  ai.   mise  declared  upon  be  different  from  what  is  insisted 

V. 

Barnnm  et  ai.   upoii  by  the  plaintiffs,  is  a  matter  of  fact  for  the  Jury. 

"^--"^—^   j>.^l  Qf  ^Y^Q  promise  is  reduced  to  \\Titing ;  part  rests 

on  parol  testimony.  Surely  a  promise  may  be  re- 
duced  to  writing,  and  the  consideration  omitted  and 
aftenvards  substantiated  by  parol  evidence.  If,  in  a 
promissory  note,  the  words  "  value  received"  should 
be  omitted,  might  not  the  consideration  of  such  note 
be  shewn  by  parol  testimony  ? 

To  the  second  exception  we  reply :  It  is  a  rule  of 
law,  that  actions  upon  covenants  reduced  to  writing 
may  be  brought  on  the  covenants,  or  on  the  penal 
part;  so,  by  parity  of  reason,  we  may  bring  this  action 
upon  the  parol  or  written  part  of  this  promise  :  but 
we  can  discern  no  variance  in  the  promise  declared 
upon,  and  the  promise  in  the  instrument  offered  in 
evidence.  By  a  fair  construction  of  both,  Solomon 
Barnum  was  to  have  two  years  to  make  payment,  and 
so  fast  within  the  two  vears  as  he  could,  which  was 
to  rest  on  himself.  In  case  of  Solomon  Bamum'*a 
failure  at  the  expiration  of  two  years,  the  defendants 
were  to  be  liable,  and  no  suits  were  to  be  brought  in 
the  mean  while. 

But  our  opponents  say,  thirdly,  tliat  they  discover 
in  the  indorsement  upon  the  instrument,  that  a  pro- 
missory  note  has  been  executed  by  Solomon  Barnum 
to  Asa  Famum  only ;  and  this  operates  an  extin- 
guishment of  the  joint  demand  of  the  present  plain- 
tiffs. But  the  instrument  which  we  offer  speaks  of  a 
sum  uncertain,  which  was  to  be  ascertained.  The 
adjustment  indorsed  on  the  same  paper  was  in  pur- 
suance of  the  spirit  of  the  contract.  It  was  necessary 
that  such  adjustment  should  take  place,  in  order  to 
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« 

make  the  defendants  liable.  A  note  is  made  to  Asa  Farnum  et  al. 
Farnum,  one  of  the  plaintiffs,  but  must  it  not  be  Bamum  et «]. 
considered  as  made  to  him  in  trust  for  the  use  of  the  — — — 
others.  I'he  simple  statement  of  the  case  is,  that  the 
defendants  promised  to  pay  the  debts  of  one  of  them 
in  consideration  of  forbearance ;  the  sum  uncertain, 
and  to  be  reduced  to  certainty  by  a  computation  to  be 
made  by  the  plaintiffs  and  the  debtor ;  tlie  computa- 
tion is  made,  the  sum  ascertained,  and  a  memoran- 
dum in  writing  in  the  form  of  a  promissory  note, 
given  to  one  of  the  plaintiffs,  and  all  the  defendants 
engs^  to  pay  the  contents  of  the  note,  being  the 
sum  ascertained  by  the  indorsement,  which  is  but 
affirming  the  promise  of  their  primary  contract.  Does 
this  extinguish  the  promise  declared  upon  ?  Can  ac- 
cord be  pleaded  without  satisfaction  ?  Was  a  mere 
charge  of  security,  if  we  consider  it  in  this  light,  eyer 
considered  as  payment  ? 

The  doctrine  of  extinguishment  is  clear.    The  ere-  ^«<^-  -^^^  vo*-  5. 

7  ^       p.l06. 

neral  rule  is,  that  a  creditor  accepting  a  higher  secu- 
rity than  he  had  before,  is  an  extinguishment  of  the 
first  debt ;  as  if  a  creditor  by  simple  contract  accepts 
an  obligation,  this  extinguishes  the  simple  contract 
debt. 

But  the  accepting  a  security  of  an  inferior  nature,  Cro.yae.^^4^ 
is  by  no  means  an  extinguishment  of  the  first  debt ;  Browii  p.  29. 
as  if  a  bond  be  given  in  satisfaction  of  a  judgment. 

Also  the  accepting  of  a  security  of  equal  degree,  Cro.  EUz.  p. 
which  at  the  worst  is  our  case,  is  no  extinguishment  Brovsni,  74. 
of  the  first  debt.  i  Burr,  9/ 


m- 


«^ 
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Ftmum  ct  tL  Hall,  Judge.  The  point  which  laboufs  with  me 
Bamum  ct  ai.  is  the  alleged  variance  between  the  promise  declared 
""""""""■"""""  upon,  and  that  contained  in  the  writing  oflered  in 

evidence.    If  they  substantially  differ,  the  paper  ad- 
duced cannot  be  read  in  evidence. 

Daniel  Chipman.  If  a  man  brings  an  action  upon 
a  written  contract,  he  must  produce  a  writing  con- 
formable to  his  statement  in  his  declaration,  and  not 
be  allowed  to  produce  a  writing  which  contains  ex- 
trinsic  matters,  which  require  to  be  buttressed  by 
parol  testimony.  The  facts  are  immiaterial,  but  as 
they  shew  a  variance ;  and  to  this  purpose  we  men- 
tioned the  note  given  by  Bamum  to  Farnum.  Ques- 
tions  of  construction  of  contracts  may  be  proper  for 
a  Jury ;  but  here  tlie  question  is  not  whetlier  their  or 
dut  construction  is  better,  but  whether  there  is  a  va- 
riance in  the  promise  declared  on  and  the  promise 
in  the  tvriting  produced.  We  did  not  mean  to  rely 
upon  the  doctrine  of  extinguishment  of  debts.  The 
note  from  Bamum  to  Farnum  was  mentioned  merely 
fo  shew  the  variance.  But  surely,  if  the  defendants 
in  this  case  had  given  a  promissory  note  to  the  plain- 
tiffs, containing  the  sum  adjusted,  it  would  have  ex- 
tinguished  the  contract  declared  upon. 

By  the  Court  Let  the  writing  be  read  to  the 
Jury.  It  appears  to  be  substantially  the  same  with 
diat  proferted  in  the  declaration.    Hesitante  HalL 

Israel  Smithy  for  plaintiffs. 
Daniel  Chipman^  for  defendants. 
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drake 

V. 

Collins. 


Jasper  L.  Drake,  Appellant, 

against 
Nathaniel  Collins,  Appellee, 


THE  plaintiff  declared  on  the  following  promis-    A  promissory 

note  deposited 
SOry  note  :  with    arbitra- 

Januart/  24th,  1798.      '^2  "Sse! 
For  value  received,  I  promise  to  pay  Jasper  L.  mounter  their 
Drake  eighty  dollars ;  as  witness  my  hand,  ST /J^* "  "Ta  #^^ 

Nathaniel  CoUins.      ^  ^  •  ^^ V 

General  issue  found,  and  cause  to  the  Jury. 

Israel  Smithy  for  the  plaintiff,  stated  this  to  be  what 
is  commonly  called  an  arbitration  note.  Some  dis- 
pute had  arisen  between  the  parties,  who  agreed  to 
submit  their  differences  to  arbitrators  indifferently 
chosen ;  that  a  day  and  place  were  agreed  upon  for 
the  arbitrators  to  meet.  Cross  promissory  notes  of 
equal  tenor  and  date  were  made  by  the  parties,  and 
deposited  with  the  arbitrators,  with  power  according 
to  the  submission  to  reduce  by  indorsement  the  note  • 
made  by  him  against  whom  the  award  might  be 
made,  to  such  sum  as  should  be  found  due  by  the 
arbitrators,  and  to  deliver  the  same  with  his  own  note 
to  the  other  party.  That  the  note  declared  upon  was 
one  of  these  notes.  That  the  arbitrators  met  on  the 
day  and  place  appointed.  The  parties  appeared, 
when  Collins  objected  to  proceeding  to  business,  al- 
leging that  his  witnesses  were  not  present,  and  that  it 
too  late  in  the  day  for  him  to  procure  them.  The 
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Drake 

V. 

Collins. 
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parties  then  agreed  that  the  matters  in  dispute  should 
be  submitted  to  the  arbitrators  upon  their  own  state- 
ment ;  and  if  either  was  discontented  with  the  award, 
he  should  be  entitled  to  a  rehearing  the  next  day,  when 
he  might  produce  his  witnesses.  They  accordingly 
submitted  the  matter  in  dispute  to  the  arbitrators, 
who  published  their  award.  Collins  declared  himself 
discontented.  The  arbitrators  convened  the  next  day, 
at  the  same  place.  Collins  did  not  appear  to  claim  a 
new  hearing.  The  arbitrators  reduced  the  note  de- 
clared upon  to  the  sum  found  due  to  the  plaintiff  by 
their  award,  and  delivered  the  note,  together  with  his 
own,  to  him,  according  to  the  terms  of  the  submis- 
sion. And  to  recover  the  contents  of  this  promissory 
note,  his  client  had  brought  the  present  suit. 


Chief  Judge.  If  this  statement  be  correct,  and 
this  note  was  given  to  abide  the  award  of  arbitrators 
in  the  mode  stated,  it  has  been  settled  by  the  Court, 
that  such  notes  are  void. 

Darius  Chipman^  for  the  plaintiff.  Can  this  be 
taken  advantage  of  under  the  general  issue  ? 

Chief  Judge.  It  goes  to  the  consideration  of  the 
note,  and  may  be  taken  advantage  of  under  the  ge* 
neral  issue.  It  is  a  question,  whether,  after  confes- 
sion and  judgment  to  enforce  an  arbitration  award, 
such  j  udgment  would  not  be  set  aside. 


Hall,  Judge.     I  do  not  consider  arbitration  notes 
ipso  facto  voidy  but  voidable.     I  conceive  that  the 
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jiward  and  every  other  circumstance  may  be  gone       Drake 
into  under  the  general  issue.  Collins. 

Chief  Judge.  I  carry  the  principle  further.  I  con- 
sider  such  notes  as  void  for  want  of  consideration ; 
but  the  fact,  whetlier  arbitration  note  or  not,  may  be 
left  to  the  Jury. 

Smith,  Judge.  When  this  subject  was  first  start- 
cd,  I  was  rather  inclined  to  be  in  opinion  with  my 
brother  Hall,  that  arbitration  notes,  as  they  are 
styled,  are  not  in  themselves  voidy  but  merely  voida- 
ble; that  when  a  suit  is  commenced  upon  such  note, 
the  defendant  under  the  general  issue  must  first  shew 
that  the  note  declared  upon  is  of  this  nature,  and  then 
may  be  let  in  to  impeach  the  submission,  the  con- 
duct of  the  parties  and  of  the  arbitrators,  the  award— 
every  circumstance  relative  to  the  transaction.  But 
if  this  doctrine  has  been  done  away  by  repeated  de- 
cisions, as  stated  by  the  Chief  Justice,  I  should  think 
it  my  duty  to  acquiesce  in  such  decisions,  although 
XKme  such  ever  came  to  my  knowledge,  and  such  de- 
cisions must  have  been  made  before  I  had  the  ho- 
nour of  a  seat  on  this  bench. 

Witnesses  were  now  sworn,  who  established  the 
faets  substantially,  as  stated  by  the  leading  counsel 
for  the  plaintiff. 


The  Chief  Judge,  in  his  charge  to  the  Jury,  ob- 
aerved,  that  the  note  was  prima  facie  evidence  of  a 
ItUgik  demand  by  plaintiff  against  the  defendant ;  that 
' ;,  tjlfrr  were  two  points  nulde  in  the  defence : 

11 


:» 


'J. 
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Drake  First.    That  it  was  aii  arbitration  note,  and  as  such 

Collins.       not  recoverable  by  law. 
"''^  Secondly.    That  if  recoverable  as  an  arbitration 

note,  yet  there  were  circumstances  attending  the  ar- 
bitration which  inhibited  the  plaintiff  from  reco- 
vering. 

If  tliey  were  convinced  this  was  an  arbitration  note, 
they  must  find  a  verdict  for  the  defendant ;  few  it  had 
been  decided  before  and  since  he  came  upon  the 
bench,  that  such  notes  are  in  themselves  void,  there 
being  no  legal  consideration  in  them. 

As  to  the  second  point,  he  believed  the  Jurors 
would  have  no  occasion  to  make  it  the  subject  of 
their  inquiry.  If,  however,  they  inclined  to  consider 
it,  they  had  heard  the  evidence,  and  might  apply  it  to 
tlie  cause. 

Verdict  for  defendant. 
Israel  SmitJi  and  Darius  Chipman^  for  plaintiff. 
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Chipman 

V. 

Sawyer. 


Darius  Chipman,  Appellee, 

against 
Jakes  Sawyer,  Sheriff  of  Chittenden  County. 

DEBT  on  an  escape.  Nominal  plain- 

tiff in    eject- 
Summon  James  Sawyer ^  Esquire,  sheriff  of  Chit-  n»^nt  cannot 

,       -^  n  1  maintain  an  ac- 

tenden  Lounty,  to  appear,  &c.  and  answer  unto  Da-  ti<m  against 
rius  Chipman  J  in  a  plea,  &c.  that  to  the  plaintiff  the  escape  of  a  de- 
defendant  render  and  pay  the  sum  of  69  dols.  25  cts.  ^"tfed^  c?n"'aii 
which  he  justly  owes,  and  unjustly  detains  from  him;  ^^^'*^," '"th© 
for  that  whereas  the  plaintiff,  on  the  demise  of  James  damages  and 

*  *^  *^  costs  recovered 

M^ Gregory  Esquire ^  of  Londonderry^  State  of  J^cw-  ")  the  action  of 
HampshirCy  heretofore,  to  wit,  by  the  consideration  of  stieriff;  as 
the  County  Court  holden  at  Rutlandy  within  and  for  pri^!!^^o  whkh 
the  County  of  Rutland^  on  the  Monday  next  pre-  IfeSmmln' 
ceding  the  third  Tuesday  of  March ^  1793,  recovered  notlLb^^'for-i 
judsroent  against /anwa  CA/zrc/i///,  late  of//// Wrtfrrfifwi,  ncgi.gfnt  es- 

"^       *^  °  '   cape    of    such 

in  the  County  of  Rutlmidy  now  of  Georgia^  in  the  debtor. 
County  of  Frankliny  for  the  sum  of  eio^ht  cents  da- 
mages,  and  for  the  sum  of  69  dols.  27  cts.  costs  of 
suit,  as  by  the  files  and  records  of  the  County  Court, 
ready  here  in  Court  to  be  shewn,  may  fully  ap- 
pear ;  which  said  judgment  yet  remains  in  full  force, 
strength,  and  effect,  in  no  wise  reversed,  annulled, 
paid  or  satisfied ;  and  the  plaintiff  further  saith,  that  the 
said  damages  and  costs,  so  by  him  in  manner  and  form 
aforesaid  recovered,  being  unpaid  and  unsatisfied,  he 
the  plaintiff,  on  the  15th  of  April y  1799,  i)rayed  out 
his  certain  writ  of  execution  of  that  date,  at  the  price 
^twenty-five  cents,  in  due  form  of  law,  for  the  sum 
iftuflsiiid,  tnade  returnable  in  sixty  days  from  the 
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Chipmtn      date,  signed  by  Nathan  Osgood^  Clerk  of  said  County 

Sawyer.       Court,  directed  to  the  sheriff  of  Franklin  County,  &c. 

——"—*"—*'  commanding  him  to  levy  the  said  writ  of  execution 

on  the  goods,  chattels  or  lands  of  the  said  Janna^  if  to 
be  found  within  his  precincts,  sufficient  to  pay  and 
satisfy  the  said  sums  contained  in  said  writ  of  execu- 
tion, together  with  fees  for  lev)'ing  the  same ;  and  for 
want  of  such  goods  and  chattels,  to  be  by  the  said 
Janna  shewn  to  him,  to  take  the  body  of  the  said 
Jannay  and  him  commit  to  the  keeper  of  the  gaol  in 
Burlington  J  in  the  County  of  Chittenden^  within  said 
pri^son,  there  to  be  safely  kept  until  he  the  said  Janna 
should  pay  and  satisfy  the  said  sums  contained  in  said 
writ  of  execution,  together  with  all  legal  fees  which 
might  accrue  in  consequence  of  said  commitment,  or 
until  he  should  be  discharged  by  the  said  Darius  or 
otherwise,  by  order  of  law  ;  which  said  writ  of  exe- 
cution afterwards  and  before  the  return  day  thereof, 
to  wit,  on  the  first  day  of  JunCy  1799,  was  by  the 
plaintiff  delivered  to  Prince  B.  Hatty  who  then  was, 
and  for  more  than  sixty  days  after  continued  to  be 
sheriff  of  the  County  of  Frankliny  and  afterwards 
and  before  the  return  day  of  said  w  rit  of  execution, 
to  wit,  on  the  7th  day  of  Juney  1799,  he  the  said 
Prince  B.  -fla// continuing  to  be  sheriff  of  the  County 
of  Franklin  as  aforesaid,  for  want  of  goods  and  chat- 
tels of  the  said  Janna.  bv  virtue  of  said  writ  of  exe- 
cution  arrested  and  took  the  body  of  the  said  Jatma^ 
and  him  committed  to  the  defendant,  who  then  was 
and  still  is  sheriff  of  the  County  of  Chittenden^  and  by 
virtue  of  his  said  office  of  sheriff,  keeper  of  the  com-» 
TOon  gaol  in  said  County  of  Chittenden^  within  the 
said  prison ;  and  tlie  defendant  then  and  there,  to  wit, 
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on  the  13th  day  of  JunCj   1799,  at  Burlingtm  as      Cbipmiui 

aforesaid,  received  the  body  of  the  said  Janna  as      Sawyer. 

aforesaid,  him  safely  to  keep  within  said  prison,  ac-  — "~-"— "^ 

cording  to  the  precept  of  said  writ.    Nevertheless  the 

defendant,  not  regarding  the  duties  of  his  said  ofHce 

as  sheriff  as  aforesaid,  after  the  commitment  of  the 

said  Jarma  as  aforesaid,  he  the  defendant  being  sheriff 

as  aforesaid,  to  wit,  on  the  said  13th  day  oiJune^  1799, 

at  Burlington  aforesaid,  suffered  the  said  Janna  to'go  ^ 

at  large  out  of  said  prison  whither  he  would,  and  so 

to  escape  bofa  said  prison  and  the  liberties  thereof, 

whereby  an  action  hath  accrued  to  the  plaintiff,  to 

have  and  demand  of  and  from  the  defendant  the  said 

wm  of  69  dels.  25  cts.  yet,  &c.  addamnum^  100 

dollars. 

The  defendant  craved  oyer  of  the  record  in  the 
plaintiff's  declaration  mentioned,  which  is  read  to 
him  in  the  words,  &c« 

Be  it  remembered,  that  at  County  Court  begun 
and  holden  at  Rutlandj  within  and  for  the  County  of 
Butlandj  on  the  third  Tuesday  of  March^  1793,  pre- 
sent  in  Court  the  Chief  Judge  and  Assistant  Judges, 
Janna  Ckurchilly  of  Hubbardton^  in  the  County  of 
Rutland^  was  summoned  to  appear  before  said  Coun- 
tjr  Court,  at  this  term,  begim  and  holden  at  Rutland^ 
within  and  for  said  County,  on  the  third  Tuesday  of 
Ninyemher^  1788,  then  and  there  to  answer  unto  Da- 
ritis  Chipmany  of  said  Rutland,  in  a  plea  of  trespass 
and  ejectment ;  whereupon  the  plaintiff  complains, 
that  James  McGregor,  of  Londonderry y  in  the  State  of 
JhteW'Hampshxrey  executor  of  the  last  will  and  testa- 
jTy^immit  of  David  M' Gregory  deceased,  had,  on  the  10th 
,  ^'Agr  of  Marckf  now  last  past,  g;ranted  and  to  farm 
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Chipman  lettcn  to  the  plaintiff,  a  certain  messuage  or  farm  of 
Sawyer.  land  bounded  as  follows.  Plaintiff  here  describes  the 
■""■""'"'"""  land  as  being  part  of  Lot  No.  19.  severed  to  the  pro- 
prietary right  of  Joseph  Purdy^  and  part  of  Lot  No. 
20.  severed  to  the  right  of  Jolm  Moore^  situated, 
lying  and  being  in  Hubbardton  aforesaid,  and  now  or 
late  in  the  tenure  and  occupation  of  Janna  ChurchiU 
or  his  assigns ;  to  have  and  to  hold  the  said  tenements, 
with  the  appurtenances  thereof,  to  the  plaintiff  and 
his  assigns,  from  the  first  day  of  January  then  last 
past,  to  the  full  end  and  term  of  fifteen  years  from 
thence  ensuing,  and  fully  to  be  completed  and  ended, 
by  virtue  of  which  said  demise  the  plaintiff  entered 
into  the  tenements  aforesaid,  with  the  appurtenances, 
and  was  thereof  possessed  until  the  10th  day  oiAprU 
now  last  past,  when  the  defendant,  with  force  and 
arms,  entered  into  the  tenements  with  the  appur- 
tenances, in  and  upon  the  possession  of  the  plaintiff, 
and  ejected,  expelled  and  amoved  the  plaintiff  from 
the  possession  aforesaid,  his  said  term  therein  not 
being  expired,  and  kept  out,  and  still  keeps  out  the 
plaintiff  from  his  possession  aforesaid,  and  then  and 
there  did  other  injuries  to  the  plaintiff,  against  the 
peace,  and  to  the  damage  of  the  plaintiff,  50^  lawful 
money,  and  to  recover  possession  of  the  said  mes. 
suage  and  tenements,  with  his  said  damages  and  just 
costs,  the  plaintiff  brings  suit.  Writ  dated  May 
29th,  1788.  At  which  term  comes  the  said  Darius 
Chipmauj  and  the  said  Janna  Churchill  by  his  attor- 
ney Israel  Smithy  and  the  said  Janna  entered  into  the 
common  rule,  and  confessed  the  lease,  entry  and  ouster 
in  the  plaintiff's  declaration,  and  consented  on  the 
record  to  insist  upon  the  title  only  under  the  general 
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issue  by  him  to  be  hereafter  pleaded,  and  craved  chipman 
leave  to  imparl,  which  was  granted  unto  him  by  the  sawyer. 
Court,  and  the  said  cause  was  continued  from  term  *"" 

to  term,  until  the  term  of  the  County  Court  holden 
at  Rutland^  within,  &c.  on  the  third  Tuesday  of  Ab- 
vember,  1792.  At  which  term  comes  the  plaintiff  by 
his  attomies  Daniel  and  Darius  Chipman^  and  the  de- 
fendant by  his  attomies  Isaac  Tichenor  and  Israel 
Smithy  and  the  defendant  pleads  that  he  is  not  guilty 
of  the  force  and  injury  as  has  been  complained  of  by 
the  plaintiff,  as  in  his  declaration  alleged,  and  thereof 
puts  himself  on  the  country  for  trial  by  his  said  at- 
tomies, and  the  plaintiif  doth  the  like  by  his  attomies ; 
and  a  Jury  of  good  and  lawful  freeholders  of  the 
County  were  impanelled  and  sworn  to  try  the  issue 
aforesaid,  who  on  their  oath  say,  that  as  to  Lot  No. 
19,  severed  to  the  proprietar}'  of  Joseph  Purdt/j  part 
and  parcel  of  the  tenements  in  the  plaintiff's  declara- 
tion described,  the  defendant  is  not  guilty  in  manner 
and  form  as  the  plaintiff  in  his  declaration  liath  al- 
leged ;  and  as  to  part  of  Lot  No.  23.  severed  to  the 
right  of  John  Moorcy  part  and  parcel  and  residue  of 
the  premises  described  in  the  plaintiff's  declaration, 
the  Jury  on  their  oath  do  say,  that  the  defendant  is 
guilty  of  the  trespass  and  ejectment  laid  to  his  charge 
in  manner  and  form  as  the  plaintiff  in  his  declaration 
hath  alleged,  and  assess  damages  at  one  shilling. 
Whereupon  it  is  considered  by  the  Court,  that  the 
plaintiff  recover  of  the  defendant  his  term  yet  to  come 
of  that  part  and  parcel  of  the  lands  described  in  the 
cledaration,  of  which  the  defendant  stands  convict  of  ^ 
lihe  trespass  and  ejectment  by  verdict  of  the  Jur}%  to- 
fpther  with  the  said  one  shilling  damages,  and  his 
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Chipman  costs.  From  which  judgment  the  defendant  moved 
Sawyer.  for  and  was  admitted  to  a  review  of  said  cause,  to  be 
■**""""  heard  and  tried  before  us  the  Court  at  the  next  term 
of  the  same  Court  next  to  be  holden  at  Rutland^ 
within  and  for,  &c*  on  the  third  Tuesday  of  March, 
1793.  At  which  term  comes  the  plaintiff  by  his  said 
attomics,  and  the  defendant  by  his  attorney  Cephat 
Smithj  who  pleads  and  says,  that  as  to  Lot  No.  20. 
severed  to  the  proprietary  right  of  John  Moore^  he 
confesses  himself  guilty,  but  as  to  the  residue  of  the 
premises  described  in  the  plaintiff's  declaration,  to 
wit,  that  part  and  parcel  of  the  premises  severed  to 
the  proprietary  right  of  Joseph  Purdtfj  he  says  he  is 
not  guilty  of  the  trespass  and  ejectment  complained 
of  in  the  plaintiff's  plaint,  and  this  he  prays  may  be 
inquired  of  by  the  country,  and  the  plaintiff  doth  the 
like  by  his  attomies.  Whereupon  a  Jury  of  good  and 
lawful  freeholders  of  said  County  were  impanelled 
and  sworn,  who  on  their  oath  say,  that  the  defendant 
is  guilty  of  the  trespass  and  ejectment  complained  of 
in  manner  and  form  as  the  plaintiff  in  his  declaration 
hath  alleged,  as  to  Lot  No.  20.  in  the  declaration 
mentioned,  and  assess  damages  at  sixpence,  and  for 
his  costs.  Whereupon  it  is  considered  by  the  Court 
here,  that  the  plaintiff  recover  of  the  defendant  lus 
term  yet  to  come  in  that  part  and  parcel  of  the  lands 
described  in  the  declaration,  to  wit,  that  part  and  par- 
cel of  the  premises  of  which  the  defendant  stands  here 
convict,  by  verdict  erf  the  Jury,  of  the  tresspass  and 
ejectment  whereof  he  may  have  possession,  together 
«.  with  sixpence  damages,  and  his  costs  taxed  here  bjr 
the  Court  at  69  dols.  17  cts.  whereof  he  may  hare 
execution.    Writ  of  possession  issued  9th  day  of 
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Aprilj  1799.    All  which  being  heard  and  read,  the      ciiipman 
defendant  demurs  specially  to  the  declaration.    Join-       Sawyer. 
der  in  demurrer,  

Aind  for  causes  of  demurrer,  the  defendiuit  takes 
the  following  exceptions : 

First.  That  the  judgment  in  the  original  action  is 
void,  because  rendered  virtually^  in  favour  of  James 
McGregor y  lessor  of  the  plaintiff,  as  executor  of  Da- 
vid McGregor  ^  deceased;  executor  having  no  right 
to  maintain  an  action  of  ejectment  for  lands  of  which 
testate  died  seised. 

Secondly-  The  execution  was  illcs:allv  issued,  the 
judgment  having  been  rendered  March  term,  of  the 
County  Court,  1798,  and  the  execution  having  issued 
jlprillSthy  1799,  more  than  a  year  and  a  day  after 
judgment  rendered. 

Thirdly.  That  James  Sawyer^  sheriff,  is  not  in 
this  case  liable ;  but  the  liability',  if  any,  is  on  the 
County  of  Chittenden.  \ 

Fourthly.  That  the  nominal  plaintiff  in  ejectment 
cannot  maintain  this  action. 

Fifthly.  That  provided  the  commitment  was  legal, 
Janna  Churchill  htm^  committed  to  the  gaol  in  Chit- 
tenden  County  by  the  sheriff  of  i^rc/z/Mw  Count}',  the 
sheriff  of  Chittenden  County  is  not  liable. 

Cooky  in  support  of  the  demurrer.  This  is  an  ac- 
tion brought  by  the  nominal  plaintiff  in  ejectment 
against  the  sheriff  of  Chittenden  County,  for  the 
escape  of  Janna  Churchill^  the  tenant  in  ejectment, 
from  the  gaol  in  that  County,  w^ho  was  committed  by 
die  sheriff  of /Vflf^Mn  County,  upon  an  execution  in 
^'  12 
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favour  of  the  nominal  plaintiff ;  the  record  of  which 
judgment  is  exhibited  on  oyer. 

The  first  exception,  that  the  original  action  was 
brought  by  a  person  not  entitled  to  maintain  such  ac- 
tion,  is  well  founded.  James  M'Gregor^  as  executor 
to  David  M^  Gregory  was  a  stranger  to  the  suit.  The 
old  maxim  is,  *  the  land  to  the  heir,  and  the  chattels 
to  the  executor  or  administrator.*  In  some  cases,  the 
executor  or  administrator  may  stand  in  the  shoes  of 
the  deceased,  as  on  contracts ;  not  so  on  torts.  The 
Judgment  was  rendered  before  the  existence  of  the 
present  statute,  which  enables  the  executor  and  ad- 
ministrator to  maintain  actions  both  on  contracts  and 
torts.  The  action  of  ejectment  is  a  mixed  action; 
when  stripped  of  its  legal  fiction,  the  lessor  of  the 
plaintiff  is  the  real  plaintiff.  It  is  observable,  that  in 
all  the  systematic  books  on  the  subject,  under  the 
head  of  who  may  bring  such  action,  the  person  con- 
sidered as  capable  of  bringing  it  is  always  the  lessor 
of  the  plaintiff.  The  nominal  plaintiff  is  always  con- 
sidered as  a  fictitious  being,  representing  by  circum- 
locution the  person  of  the  real  plaintiff,  styled  by  fic- 
tion the  lessor.  Judgment  in  favour  of  the  executor 
is  not  merely  erroneous,  but  void.  Com.  Dig.  vol.  1. 
p.  483,  484,  485.  under  the  head,  what  action  execu- 
tor shall  have. 

By  common  law,  executors  and  administrators  had 
no  right  to  bring  actions  of  tort  in  the  name  of  the 
deceased.  It  is  true  the  English  statutes  have  in  some 
cases  cured  this,,  but  not  as  to  ejectment. 

In  the  State  of  Connecticut ^  executor  may  mabw 
tain  an  action  on  contracts,  not  on  torts. 
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The  statute  which  governed  at  the  rendering  this      Chipmia 
judgment  empowered  executors  and  adminibtrators       Sawyer. 
to  maintam  suits  in  the  name  of  persons  dying  pend-  narui.Ed.  Vtr^ 
ing  suits.    The  common  law  was  left  to  govern  as  to  ^^"*  ^"^^   P" 
the  bringing  actions,  and  they  were  not  enabled  to 
maintain  such  actions  as  they  were  precluded  from 
instituting  by  the  common  law. 

We  shall  cite  a  case  decided  in  this  Court,  fresh  Ibid, 
within  the  memory  of  the  bench  :  Plaintiff  brought 
his  action  of  trespass  for  burning  a  grist-mill,  and 
died  pending  the  suit.  Administrator  was  suffered 
to  prosecute  under  the  statute  read,  in  the  name  of 
tiie  intestate.  Verdict  for  the  plaintiff.  Motion  in 
arrest  of  judgment,  which  prevailed,  upon  tlie  prin. 
ciple  that  administrator  could  not  maintain  action 
upon  tort  in  the  name  of  the  intestate. 

We  shall  also  notice  the  case  of  Edson,  decided  in 
Windsor  Count}%  where  the  plaintiff  died  pending  the 
suit,  and  the  executor  came  in  to  support  the  action 
in  the  name  of  the  testate,  and  this  Court  decided, 
that  the  action  did  not  survive  because  it  was  an  ac- 
tion on  tort. 

The  ori^nal  judgment  was  therefore  void,  and  not 
merely  erroneous,  which  might  have  been  rectified 
hf  a  writ  of  error ;  and  the  sheriff,  or,  if  he  had  been 
protected  by  his  process,  the  plaintiff,  would  have 
been  liable  to  an  action  for  false  imprisonment  at  the 
suit  oiJanna  Churchill. 

The  second  exception  arises  out  of  the  record  of 
the  judgment,  which  is  to  be  taken  as  part  of  the  de- 
-«hnition,  being  proferted  therein,  and  spread  upon 
,4lie  record  on  oyer. 
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Cbipman  Ko  primary  execution  ought  to  be  issued  more 

Sawyer.       thuii  a  ycHF  and  a  day  after  the  judgment.    There 

g  y.^  j^        must  be  a  chain  of  executions,  an  aliasy  pluriesy  &c. 

i^f     «  to  keep  the  judgment  alive.    When  a  judgment  is 

suffered  to  lie  dormant  six  years  after  it  is  rendered, 
or  any  time  beyond  a  year  and  a  day,  it  lapses  into  a 
contract  upon  record,  and  must  by  scire  facias  be  re- 
vived into  a  new  judgment. 

We  might  here  notice  the  awkward  manner  in 
which  the  record  of  the  final  judgment  in  the  County 
Court  is  made  up.  The  defendant,  it  appears,  plead- 
ed not  guilty  as  to  part  of  the  premises,  and  confessed 
himself  guilty  of  the  trespass  and  ejectnient  as  to  the 
residue.  If  we  can  learn  any  thing  from  the  record, 
tiie  verdict  finds  the  defendant  guilty  of  the  trespass, 
&.C.  upon  that  section  of  the  premises  which  was  not 
in  issue,  and  is  silent  as  to  that  part  which  was  solely 
under  the  consideration  of  the  Jury.  But  as  this  may 
be  imputed  to  clerical  inaccuracy,  iuid  might  possibly 
have  been  cured  by  writ  of  error,  we  shall  not  insist 
upon  it  in  the  present  argument. 

The  third  exception  we  bhall  blend  and  consider 
with  the  fifth. 

The  fourth  exception  states,  that  nominal  plaintiff 
cannot  maintain  this  action.  In  Btirrow^s  Reports^ 
vol.  2.  p.  6G5.  Aslin  v.  Parkin^  it  is  held,  that  no- 
minal plaintiff  may  maintain  an  action  for  mesne  pro- 
fits. It  will  be  necessary  to  examine  the  principles 
which  govern  tliis  ciisc,  and  the  ancient  doctrines  of 
ejectnient.  The  action  of  ejectment  was  invented  to 
get  rid  of  th.c  tedious  delays  caused  by  tlie  bringing 
real  actions.  Anciently  the  demise  was  real,  and  the 
now  nominal  plaintlfF  a  real  sufferer  ;  but  the  action 
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being^  found  beneficial,  it  was  continued  to  try  title.  ChipmM 
But  in  England  they  are  still  obliged  to  adhere  in  Sawyer, 
some  measure  to  the  old  forms,  and  have  respect  to  ^^— — 
those  principles  upon  which  the  action  was  primarily 
introduced.  But  tlie  action  of  ejectment  introduced 
in  this  country  has  been  held  in  toto  fictitious.  In- 
deed a  late  statute  has  stripped  it  of  all  its  fictions.  fVmont  Sut. 
The  doctrine  held  in  England  cannot  therefore  apply 
here.  The  nominal  plaintiff  cannot  be  considered 
here  even  as  a  trustee  for  his  lessor,  and  there  can  be 
no  doubt  that  here  the  lessor  in  ejectment  may  main- 
tain an  action  for  the  mesne  profits  :  but  in  England 
they  are  bound  by  precedents  coeval  witli  the  action 
itself,  and  which  their  Courts  suffered  to  foster  a 
povel  but  beneficial  action.  In  this  government  the 
reason  of  those  precedents  fail,  and  their  authority 
with  it.  Here  the  nominal  plaintiff  is  merely  so. 
John  Doe  or  Richard  Lackland  might  as  well  have 
been  inserted  in  the  wxit  as  Darius  C/iipman — this 
person  in  esse.  In  recovery  had  by  Doe  or  Lackland^ 
if  execution  issues  in  their  names,  and  money  is  col- 
lected, to  whom  does  it  enure  ?  who  shall  receipt  the 
money  to  the  sheriff  when  collected  ?  In  the  present 
case,  must  the  lessor  be  driven  to  the  old  doctrine 
of  uses  and  trusts  to  recover  it  from  this  real  nominal 
plaintiff?  The  lessor  of  the  plaintiff  must  respond 
the  costs  if  he  fail  in  his  suit,  and  why  not  bring  his 
action  to  receive  if  he  recover?  The  practice  has 
been  various  in  the  several  Counties  in  this  State ; 
but  it  has  been  most  usually  practised  in  nonsuit  on 
ejectment,  for  defendant  to  take  out  execution  against 
ihc  lessor :  though  in  some  Counties  the  defendant 
has  taken  out  his  execution  for  costs  against  the  no; 
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minal  plaintiff,  and  obtained  a  mere  formal  non  est  to 
be  returned  upon  it,  and  then  brought  a  scire  facias 
*  against  the  lessor,  in  which  he  was  obliged  to  declare 
that  he  had  caused  the  execution  to  be  presented  to 
the  said  John  DoCy  to  be  by  him  satisfied,  risum  te- 
fieatis.  But  in  no  case,  where  the  name  of  some  in- 
habitant of  this  State,  of  legal  age,  has  been  inserted 
in  the  writ  as  nominal  plaintiff,  has  any  writ  of  exe- 
cution upon  nonsuit,  discontinuance,  verdict,  or  fai* 
lure  of  the  lessor,  been  issued  against  that  questiona* 
ble  heteroclite  personage,  a  real  nominal  plaintiff.  If 
judgment  for  costs  in  the  original  suit  had  gone  the 
other  way,  and  defendant  had  brought  a  suit  against 
my  brother  Chipman^  we  should  have  heard  him  de- 
clare, that  the  Darius  Chipman,  nominal  plaintiff,  was 
a  mere  John  Doe;  a  nominal  fictitious  being,  and  not 
Darius  Chipman^  the  substantial  suitor,  who  now 
sturdily  demands  our  property. 

The  fifth  exception,  which  includes  the  third,  is 
founded  on  our  own  statutes.  The  37th  section  of 
the  judiciary  act  provides  in  substance,  that  when  a 
sheriff  of  a  County  in  which  there  is  no  legal  gaol, 
holds  an  execution  against  a  person  residing  within 
his  bailiwick,  he  shall  have  power  to  commit  such 
person  to  the  gaol  in  some  one  of  the  nearest 
counties. 

In  section  40th  of  the  same  act,  it  is  enacted,  "  that 
in  all  cases  wherein  persons  shall  be  committed  to 
gaol  under  the  directions  of  this  act,  who  shall  escape 
therefrom,  the  County  from  which  such  prisoner  was 
sent  shall  be  liable  to  pay  all  damages  and  costs  to 
the  person  or  persons  who  shall  be  injured  by  sudi 
escape," 


I 


JANUARY  TERM,  1801.  »5 

And  in  confirmance  of  this,  the  act  relating  to  gaols     chipnun 
and  gaolers,  section  4th,  enacts,  '*  that  the  sheriffs  of      Sawder, 
the  several  Counties  in  this  State,  sliall  be  liable  for  y„,^^,  3^ 
all  escapes  made  from  the  gaols  in  the  Counties  to  '*^  ^  P-  3**' 
ivhich  they  severally  belong,  excepting  such  prisonert 
at  are  committed Jrom  some  other  Countj/," 

Here  the  statute  is  so  express  that  it  needs  no  com- 
ment. But  further,  in  the  proviso  to  the  last  cited 
section,  it  is  provided,  that  when  such  sheriff  shall 
make  it  appear  that  the  escape  was  made  throu^  the 
insufficiency  of  the  gaol,  the  County  and  not  the  she-  n»4 
riff,  shall  be  liable.  This  applies  to  the  third  excep- 
tion. 

And  further,  in  a  second  proviso  to  the  same  sec-  ibid, 
tion,  it  is  enacted,  "that  when  any  action, shall  be 
brought  against  any  sheriff  for  the  escape  of  any  pri- 
soner, such  sheriff  may,  on  trial  of  the  cause,  pro- 
duce evidence  of  the  circumstances,  situation  and 
property  of  the  prisoner  when  such  escape  was  made, 
and  all  the  circumstances  attending  such  escape,  and 
the  creditor  shall  recover  no  more  than  his  reasonable 
and  just  dam^s  which  he  shall  have  sustained  in 
consequence  of  such  escape,  and  his  legal  costs.'* 
But  it  may  be  said,  the  question  returns,  what  sheriff 
and  County  arc  here  intended?  Surely  the  sheriff 
and  County  wherein  the  debtor  resided  when  arrested 
on  the  execution.  In  this  case,  the  sheriff  and  Coun- 
ty of  FrankUn,  not  the  sheriff  and  County  of  Chit' 
tenden,  for  we 'have  already  seen  that  the  4th  section 
of  the  act  Jugulating  gaols  and  gaolers,  whea  esta- 
blishing  a  liability  in  sheriffs  for  escapes,  except^ 
the  sheriff  from  any  liability  for  the  escape  of  such 
prisoners  as  may  be  committed  irom  some  other 
Coiuity. 
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Daniel  Chtpman^  e  contt^a.  If  all  advanced  by  the 
hiprnati  defendant's  counsel  be  true  relating  to  the  first  and 
Sawyer.  sccond  exceptions  in  demurrer,  advantage  ought  to 
have  been  taken  in  error,  and  not  here.  But  it  is  ob- 
servable, the  first  exception  would  not  operate  even 
m  error;  because  by  will  executor  may  maintain 
ejectment,  and  to  reverse  the  judgment  it  ought  to  be 
shewn,  that  executor  can  in  no  possible  case  maintain 
ejectment. 

To  the  fourth  exception,  that  the  action  cannot  be 
maintained  by  the  nominal  plaintiff  in  ejectment,  we 
observe,  that  it  is  true  in  actions  of  this  kind  a  ficti- 
tious person  is  frequently  introduced ;    but  Judge 
m.  Com,  vol.2.  Blackstone  says  it  ought  to  be  a  real  person.     But  if 

there  h^  a  real  person,  as  in  the  present  instance,  the 
case  cited  from  Burrow  is  in  point,  and  puts  it  be- 
yond all  doubt.  It  shews  that  the  action  of  ejectment 
may  be  brought  each  way ;  for  in  case  of  2i  fictitious 
plaintiff,  the  recoverj'  is  substantially  for  the  lessor; 
when  a  real  person,  he  recovers  to  the  use  of  the 
lessor.  The  case  of  Aslin  v.  Parkin  is  not  ground- 
ed merely  on  precedents,  but  is  supported  by  the 
reason  of  the  thing  operating  on  all  the  Judges  of  En- 
gland. That  this  mode  of  action  is  now  put  out  of 
use  by  the  late  statute,  can  be  no  reason  that  a  party 
should  not  have  his  remedy  when  pursued  by  exist- 
ing laws. 

With  respect  to  the  third  and  fifth  exceptions,  that 
the  sheriff  of  Franklin  County  is  in  tliis  case  liable^ 
we  reply,  that  the  sheriff  is  liable  at  common  lawySr. 
all  escapes;  and  this  is  affirmed  by  the  4th  sectioa  o£ 
the  act  relating  to  gaols  and  gaolers,  already  read.      . 
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The  argument  that  the  sheriff  or  County  of  Frank-  Chipnun 
Un  is  liable,  proves  too  much ;  for  then  the  sheriff  sawycp. 
and  County  of  ( 'hitfenden  would  in  no  case  be  liable 
for  the  escape  of  prisoners  committed  from  a  foreign 
County ;  for  it  must  be  admitted,  that  the  statute  im- 
poses some  liability  on  the  sheriff  or  County  where 
eveiy  commitment  is  made  legally. 

The  37th  section  of  the  Judiciary  act,  which  em-  vermora  Sut 
powers  the  sheriff  of  a  County  where  there  is  no  gaol,  ^*^    •  P* 
to  commit  prisoners  to  some  gaol  in  another  County, 
makes  it  absolutely  "  the  duty  of  the  keeper  of  the 
gaol  to  receive  such  person  or  persons,  and  commit 
or  keep  him,  her  or  them,  within  said  gaol."  Here  is 
a  strong  liability  imposed  by  the  statute  upon  the 
present  defendant,  sheriff  of  Chittenden  County.    To 
avoid  this  liability,  it  is  necessary  to  shew  that  it  has 
been  done  away  by  this  or  some  other  statute,  or  by  . 
some  decision  of  this  Court ;  which  is  not  even  at- 
tempted. 

Reliance  is  had  upon  the  4th  section  of  the  act  re- 
lating to  gaols  and  gaolers,  which  has  an  exception 
of  persons  committed  from  other  Counties.  This 
does  not  discharge  the  sheriff  of  Chittenden  County 
from  his  general  liability,  and  docs  not  extend  to  vo^ 
tuntary  escapes.  If  this  were  so  in  the  case  oineglu 
gent  escapes^  the  County  of  Franklin  or  its  sheriff 
must  be  always  liable,  let  the  conduct  of  the  sheriff 
of  Chittenden y  or  the  laches  of  that  County  in  neglect- 
ing to  repair  their  gaol,  be  what  they  may*  When  a 
prisoner  is  committed  from  some  other  County  to 
Ac  gaol  in  Chitte?iden  County,  the  sheriff  may  say, 
•Mbi  obedience  to  the  statute  I  have  received  such 
)ner,  have  committed  and  kept  him  within  my 
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Chipmaii  gaol.  Hcrc  tlic  obligation  of  the  statute  ceases.  I 
Sawyer.  wiU  admit  the  prisoner  to  the  liberties  of  the  prison 
yard.  He  may  escape,  but  I  am  not  liable;  for  this 
prisoner  was  committed  from  another  county,  and 
the  4th  section  of  the  statute  relating  to  gaols  and 
gaolers,  which  constitutes  my  liability,  excepts  pri- 
soners of  this  descripticjn."  This  would  be  absurd. 

As  to  w  hat  has  been  advanced  respecting  the  she- 
riff 's  power  to  charge  his  County  in  case  of  insuffi- 
ciency of  the  gaol,  or  that  he  may  give  the  circum- 
stances of  the  prisoner,  8cc.  in  evidence  on  trial  for 
escape,  we  have  not  precluded  the  sheriff  from  such 
defence  here,  but  he  has  waived  this,  and  relied  upon 
his  exceptions  in  demurrer. 

Israel  Smith,  on  the  same  side.  The  clause  "  ex- 
cepting such  prisoners  as  are  committed  from  some 
other  County,'^  in  the  4th  section  of  the  act  relating 
to  gaols  and  gaolers,  goes  merely  to  change  the  lia- 
bility of  the  Counties ;  and  this  is  evident  from  a  ge- 
neral view  of  all  the  statutes  upon  the  subject :  for  if 
this  exception  is  taken  as  absolute,  there  could  be  no 
bail-bonds  taken  in  such  case,  or  which  would  be 
valid  if  taken,  which  would  deprive  the  citizen  im- 
Femumt  Stat/  prisoucd  of  a  right  secured  to  him  by  tlie  statute  re- 

vol.  1.  p.  2tf3.       ,  ,    ,  ,  , 

8. 10.  Cited.   This  is  a  provision  made  m  favour  of  personal 

convenience,  though  not  in  favour  of  entire  liberty, 
to  liberate  prisoners  from  close,  unnecessary,  and 
oficn  unwholesome  confinement,  and  the  merciful 
provision  of  the  hnv  ought  to  have  its  full  effect.  But 
upon  the  construction  put  upon  the  clause  in  excep* 
tion  above  recited,  the  sheriff  of  Chittenden  County 
miglit  liberate  all  prisoners  committed  to  his  gaol 
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from  another  County,  or  he  might  keep  them  in  close      Chipman 

•  V. 

confinement.     The  sheriff  of  Franklin  County  could       Suxwcr. 

not  compel  him  to  take  bonds  for  the  liberties  of  die 

gaol  yard,  or  if  sheriff  of  Chittenden  County  should 

be  pleased  to  take  such  bonds,  he  might  be  careless 

as  to  the  sufficiency  of  the  bail,  or  by  connivance 

with  the  prisoner  accept  bail  merely  nominal ;  for  in 

no  case,  according  to  the  present  doctrine,  would  he 

be  liable.     Indeed  it  would  go  to  saddle  the  sheriff  of 

FrankBn  County  with  the  debts  of  all  persons  he 

might  commit  to  the  gaol  of  a  foreign  Count}\ 

Besides,  if  the  exceptions  in  demurrer  are  valid, 
they  will  go  to  get  round  the  limitations  of  the  wvii 
of  error.  The  act  for  the  limitation  of  suits,  &c.  vermmt  stat 
limits  the  bringing  of  such  suits  to  one  year  after  the  s°il  ^'  ^^' 
rendering  the  judgment.  This  operates  as  to  curing 
the  defects  in  process ;  but  if,  as  in  the  present  case, 
any  defects  in  process  can  be  taken  advantage  of  in 
demurrer  to  a  suit  grounded  on  such  process,  brought 
six  years  after  the  rendering  such  judgment,  the  de- 
fects are  not  cured,  and  the  limitation  of  the  writ  of 
error  b  done  away. 

Chauncey  Langdonj  for  the  demurrant  The  ex- 
ceptions  in  demurrer  are  reduced  to  four.  I  shall 
notice  them  with  the  observations  of  the  opposing 
counsel  in  their  order. 

The  principle  advanced  by  Mr.  Chipman^  that  the 
two  first  exceptions  ought  to  have  been  taken  advan- 
tage of  in  error,  is  not  advanced  with  his  usual  cor- 
rectness. Here  they  must  shew  a  regular  judgment. 
,mrhe  distinction  between  a  judgment  that  is  void  and 
vrtuch  is  merely  voidable,  is  clear.    Errors  under 
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the  last  are  deliors  the  record,  may  be  rectified  by 
writ,  and  cured  by  the  statute  of  limitations ;  but  that 
which  renders  a  judgment  in  itself  void  can  never  be 
cured  by  any  lapse  of  time.  In  this  case  the  instU 
tuting  the  action  in  tlie  name  of  a  stranger  made  the 
judgment  void  in  the  outset,  and  the  defendant  in  the 
original  suit  might  undoubtedly  have  had  his  action 
of  false  imprisonment  against  the  sheriff,  and  so  he 
would  have,  until  the  statute  of  limitations  ran 
against  such  action.  Surely  the  right  which  the  de- 
fendant had  to  bring  such  action,  which  is  extended 
to  three  years,  could  not  have  been  abridged  by  the 
statute  of  limitation  having  operated  upon  tlie  writ  of 
eiTor ;  which  might  be  said  to  have  cured  the  defects 
of  the  judgment.  I  am  willing  to  concede,  that  the 
lapse  of  the  statute  time  for  bringing  writs  of  error 
cures  many  defects  on  the  record ;  but  it  docs  not 
cure  those  which  are  intrinsic  the  record,  and  sub- 
stantially wrong.  The  statute  of  limitation  obstruct- 
ing a  writ  of  error  does  not  take  away  essential  rights. 
If  so,  plaintiff  may  obtain  judgment  upon  default  upon 
a  contract,  to  which  it  appears,  from  his  own  shewing 
in  his  declaration,  he  is  an  absolute  stranger,  without 
giving  notice  to  the  other  party.  He  may  then  take 
out  his  writ  of  execution  within  the  year  and  a  day, 
or  take  out  aliasj  pluriesy  &c.  procuring  formal  non 
est  retuiTis,  to  keep  his  judgment  alive,  or,  as  in  the 
present  case,  suffer  his  judgment  to  lie  dorriiant,  and 
then,  by  a  bolder  stroke,  take  out  his  writ  of  execu,- 
tion,  and,  in  the  face  of  a  court  of  justice,  triumphant- 
ly exciaiin,  "  all  die  defects  in  my  judgment  are 
cured:  the  limitation  has  run  against  any  writ  of 
error."   But  tlie  Court  and  tlie  law  will  reply  to  hiio» 
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your  judgment  was  surreptitiously  obtained^  or  to  Chipman 
bring  it  nearer  to  the  present  case,  there  is  a  radical  Sawyer. 
defect  in  your  writ.  It  is  apparent,  from  the  face  oi 
the  record,  that  you  had  no  right  to  sustain  your 
action ;  and  although  the  writ  of  error  is  limited,  yet 
whenever  you  attempt  to  avail  yourself  of  this  judg* 
tnent  in  a  court  of  justice,  this  radical  defect  shall  be 
noticed. 

The  second  exception,  it  is  said,  could  not  have 
operated  even  in  error.  The  case  is  put  of  executor 
being  capable  of  maintaining  ejectment  by  will.  The 
case  is  rare ;  but  if  so,  it  would  be  for  them  to  shew 
such  case,  and  themselves  within  it,  not  for  us  to  ex- 
cept  to  what  is  not  shewn. 

In  reply  to  the  observation  upon  the  third  excep- 
tion :  It  is  true,  that  during  the  trial  the  nominal 
plaintiff  and  his  lessor  appear  to  have  but  one  interest. 
The  former  in  our  practice  is  but  another  name  for 
the  latter ;  and  in  some  Counties  it  has  been  the  prac^ 
tice,  after  entering  the  common  rule  in  ejectment,  to 
strike  the  name  of  the  nominal  plaintiff  from  the 
docket,  and  to  head  the  action  with  the  name  of  the 
lessor ;  but  when  the  cause  is  terminated,  we  surely 
ought  to  hear  no  more  of  this  fictitious  being.  There 
happening  to  be  a  person  in  esse  of  similar  name  w^ith 
the  nominal  plaintiff,  cannot  change  the  nature  of  the 
thing.  The  nominal  plaintiff  never  had  existence 
but  upon  paper,  and  this  mere  name  can  have  no 
rights. 

Allowing  full  force  to  the  gentleman's  arguments, 
it  appears  to  me,  from  an  investigation  of  the  statutes 
VlptXk  the  subject  of  the  liability  of  the  sheriff,  who 
ihiB  prisoners  conmiitted  to  his  gaol  from  another 
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Cbipman      County,  that  the  law  has  made  no  express  provision 

Sawyer.       which  toucbes  the  present  case.     Many  hard  cases 

"*""*"""""""  have  been  put,  but  no  provision  for  them  found  in 

the  statutes  unless  by  a  violent  construction  of  them. 
If  this  was  a  casus  omissus^  it  called  perhaps  for  legis- 
lative interference.  This  Court  have  ample  power  to 
explain,  but  no  power  to  amend  the  law.  If  the  sta- 
tutes have  not  made  the  sheriff  of  Chittenden  County 
liable,  it  is  not  to  the  present  purpose  to  inquire  what 
sheriff  or  County  is  liable.  It  is  sufficient,  in  the 
present  case,  that  so  much  has  been  shewn  as  will 
fully  exonerate  our  client. 

Opinion  of  the  Court. 

The  Chief  Judge  delivered  the  opinion  of  the 
Court.     Hall  absente. 

The  Court  consider  all  the  exceptions  in  demurrer 
to  have  been  well  taken.  / 

Although  executor  may  bring  his  action  for  an 
ejectment  in  the  life  of  the  testator,  yet  the  ouster 
counted  upon  in  the  record  spread  before  us,  was 
subsequent  to  the  decease  of  the  testate,  and  the 
lease  specified  is  made  with  the  executor  and  not 
with  the  testate  in  his  life-time,  and  by  the  existii^ 
laws  the  action  should  have  been  in  the  name  of  the 
heirs. 

The  Court  likewise  consider  the  execution,  Darius 
Chipman  v.  Janna  Churchill^  to  have  been  illegally  is- 
sued ;  consequently  the  commitment  under  it  is  !!• 
legal,  and  the  sheriff  not  responsible  for  any  escape 
either  negligent  or  voluntary. 
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The  Court   further  consider,    that  the  nominal      Chipman 

V. 

plaintiff  in  ejectment  cannot  maintain  this  action.  Sawyer. 
There  has  been  great  diversity  of  opinion  in  England  •—*'"""■"*• 
upon  the  rights  to  be  imputed  to  the  nominal  plaintiff 
in  ejectment;  and  the  practice  in  this  State  has  nei- 
ther been  uniform  or  settled,  but  productive  of  end- 
less embarrassment.  To  render  the  course  of  justice 
plain,  the  Legislature  have  very  wbely,  by  a  late  sta-  Vtmumt  sut. 

•  •  ■  •      •  •  vol*  i»  p*  1^5» 

tute,  abolished  this  ancient  mode  of  bruiging  eject- 
ment, with  all  its  fictions,  and  substituted  a  mode 
grounded  upon  the  principles  of  the  writ  of  assise  of 
novel  disseisin  ;  a  mode  simple  in  its  nature,  which 
sets  forth  the  plaintift^s  claim  with  brevity  and  preci- 
sion, enables  the  defendant  tp  know  and  prepare  his 
proper  defence,  and  renders  the  subject  in  contro- 
versy readily  reducible  to  legal  issue  without  those 
tedious  preparatives  which  encumbered  the  record  in 
the  former  action.  But  the  Court,  in  their  decision 
on  this  point,  are  directed  by  the  existing  laws,  which 
governed  the  prior  action  of  ejectment.  Under  the 
old  regimen  it  was  the  object  of  this  Court  to  divest 
the  action  of  ejectment  of  its  fictions  as  far  as  was  any 
wise  consistent  with  the  form  of  the  action  which  had 
been  directed  by  statute,  to  consider  the  nominal 
plaintiff  as  merely  nominal,  as  giving  a  mere  docket 
name  to  the  suit.  Therefore  no  action  for  mesne 
profits  has  ever  been  sustained  in  this  name ;  and  if  it 
was  used  as  plaintiff  in  execution,  or  in  the  writ  of 
habere  facias  possessionem^  it  was  merely  introductory 
to  the  name  of  the  lessor,  and  for  his  use.  The  lessor 
of  the  plaintiff  was  put  into  possession  by  the  sheriff, 
and  BO  he  returned  on  the  writ.  He  also  governed 
t    '  tl|S  writ  of  execution,  and  by  his  receipt  it  might  he. 


_^'  - « 
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chipmu     discharged.    If  the  execution  issued  against  the  no> 
Sawyer.       minal  plaintiff,  it  was  merely  as  a  preparatory  step  to 
■  bring  a  writ  oi  scire  facias  against  the  lessor. 

In  the  present  case,  a  writ  of  scire  facias  should 
have  been  brought  upon  the  judgment  in  the  name  ot 
the  lessor,  and  it  should  have  been  a/legated^  that  the 
lessor  recovered  the  judgment  in  the  name  of  the  no- 
minal plaintiff,  and  the  guare  should  have  been,  to 
shew  cause  why  an  execution  should  not  issue  upon 
the  judgment  in  his  own  name  ?  and  the  Court 
would  not  have  suffered  the  allegation  to  have  been 
traversed.  The  maxim  of  the  English  civil  code, 
**  exfctime  legis  oritur  Jus,^^  must  not  be  perverted 
to  embarrass  justice. 
Sheriff,   as      There  seems  to  be  some  difficulty  in  ascertaining 

keeper  of  the  ^  •'  ^  ^ 

priHon  to  which  the  intention  of  the  Legislature  as  to  where  the  lia- 
debtor  from  bility  attaches  in  the  case  of  a  person  arrested  on 
tyr  no^t  lUWe  cxccution  in  one  County,  and  imprisoned  in  another. 
f  )r  a  negiiifcnt  jj^^  ^        ^  f^^  investigation  of  all  the  statutes,  it  is 

the  opinion  of  the  Court,  diat  the  liability  in  this  case 
does  not  attach  to  the  sheriff  of  Chittenden  County, 
the  present  defendant.  Whether  it  attaches  to  the 
sheriff  of  Frankltn  County,  may  admit  of  some 
doubt. 

It  is  therefore  considered  by  the  Court,  that  the 
declaration  is  insufficient,  and  that  defendant  have 
his  costs. 

Israel  Smith  and  Daniel  Chipman^  for  plaintiff. 
Qhauncey  Langdon  and  John  Cook^  for  defendant* 
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Haienetuz. 
Smitli  and  Cas- 

Nehemiah  PIazen  et  Ux.  Appellees,  ^^"' 

against 
Peter  Smith  and  Josiah  Caswell,  Appellants. 

DEBT  on  recognisance  entered  by  private  in-  DeU  on  recog- 

r  •  r  J         r      T      .•        1     ij«         nisance  entered 

former  m  pursuance  of  an  order  of  a  Justice  holding  by  private  in- 

/^      _.     x*  T         •  former    upon 

a  Court  of  Inquiry.  ^„v>n  Jd  or. 

Attach  Peter  Smith  and  Josiah  Castveil  to  answer  t^i^ZTim- 

unto  Nehemiah  Hazen  and  Miriam  his  wife,  in  a  plea  ^^^of 'iJwui. 

of  debt,  that  they  render  to  the  said  Nehemiah  and  ^y.  wiu  not  lie 

'*  ^  under  the  sit- 

Miriam  1,000  dollars,  which  they  justly  owe  and  un-  tutcof  irsr. 
justly  detain,  for  this,  to  wit :  that  whereas  the  said 
Peter  Smithy  on  the  11th  day  of  September^  in  the 
year  of  our  Lord  1797,  at  Middletown^  in  the  County 
oiRutlandy  prayed  out  a  warrant  against  the  said  Mi- 
riam and  one  Jacob  Harrington^  on  the  complaint  of 
the  said  Peter — \_Here  follows  a  charge  of  adultery 
against  Miriam  and  Jacob  Harrington.']  Said  Har- 
ringtOHj  who  was  at  that  time  the  husband  of  another 
woman,  and  the  said  Miriam  not  being  the  wife  of 
the  said  Harrington^  but  the  lawful  wedded  wife  of 
another  man,  against  the  form,  force  and  effect  of  the 
statute  in  such  case  made  and  provided,  &c.  which 
said  warrant,  so  made  out  by  the  said  Peter  as  afore- 
sdd,  upon  the  complaint  aforesaid,  was  signed  by  and 
made  returnable  before  Edmund  BigeloWj  Esquire, 
one  of  the  Justices  of  the  Peace  within  and  for  the 
County  of  Rutland^  having  sufficient  power  and  au- 
thority to  issue  the  same  ;  upon  which  said  warrant 
Ae  said  Miriam  and  the  said  Jacob  were  duly  arrested 
ind  brought  before  said  Edmund  Bigehwy  Justice  of 

14 
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lUzen  ct  ux.  thc  Pcacc  as  aforesaid,  on  the  same  llth  day  of  Sep- 
Smith  and  Cas-  temhcr^  1797,  to  aiiswcr  unto  the  complaint  of  the 
,^_,.^..;,,^_  said  Peter y  so  exhibited  as  aforesaid  against  tliem  the 

said  Miriam  and  Jacobs  and  the  said  Miriam  and  Ja- 
cob then  and  there  objected  against  the  bail  of  thc 
said  Peter ^  which  he  had  heretofore  entered  before 
said  Justice  for  the  prosecution  of  thc  complaint  as 
aforesaid,  as  being  insufficient  to  secure  tlie  costs 
M  hich  might  enure  to  them  in  case  tlie  said  Peter 
failed  to  prosecute  his  said  complaint  to  effect. 
Whereupon  it  was  then  and  there  ordered  and  ad- 
judged by  said  Justice,  that  the  said  Peter  Smith 
should  procure  and  enter  further  bail  to  secure  the 
costs  to  the  said  Miriam  iuid  Jacoh  in  tliat  behalf; 
and  thc  said  Peter  Smith  and  Josiali  Caswell  tlien 
and  there  personally  appeared  Ix^fore  said  Justice,  and 
acknowledged  themselves  jointly  and  severally  in- 
debted and  recognised  to  the  said  Jiliriam  and  Jacob 
in  the  sum  of  1,000  dollars  in  due  form  of  law,  con- 
ditioned that  the  said  Peter  should  prosecute  his  said 
complaint  so  made  to  thc  siid  Justice  as  aforesaid, 
against  thc  said  Miriam  and  Jacobs  and  to  pay  all 
costs  and  damages  in  case  he  did  not  support  and 
prosecute  the  simie  to  effect,  as  by  the  records  of  the 
said  Justice,  ready  in  Court  to  be  shewn,  may  fully 
appear.  Whereupon  the  said  Justice  proceeded  to 
hear  said  cause  upon  the  complaint  of  the  said  Peter 
so  exhibited  against  them  the  said  Miriam  and  Jacob 
as  aforesaid,  and  upon  hearing  the  same,  ordered  and 
adjudged  that  the  said  Miriam  should  be  bound  in  a 
bond  of  recognisance  with  sureties  in  die  sum  of 
SS3  dols.  S3  cts.  conditioned  for  the  appearance 
•of  the  said  Miriam  before  die  Supreme  Cpurt  of 
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Judicature  then  next  to  be  holden  at  Rutland,  within   Hazen  et  ax. 
aiid  for  the  County  of  Rutlandy  on  the  Tuesday  next  smith  and  Cts- 
following  the  fourth  Tuesday  of  January  then  next,  ......Jll.!.^^ 

then  and  there  to  answer  unto  the  complaint  of  tlie 
said  Peter  so  exhibited  as  aforesaid,  and  abide  the 
order  of  the  said  Supreme  Court  thereon,  as  by  the 
records  and  proceedings  of  said  Justice  may  more 
fiiUy  appear ;  with  which  order  of  the  said  Justice  the 
said  Miriam  then  and  there  complied  ;  and  the  said 
Miriam  did  accordingly  appear  at  and  before  the  Su- 
preme Court  of  Judicature  holden  at  Rutland^  &c.  oa 
the  Tuesday  next  following  the  fourth  Tuesday  of 
January^  1798,  according  to  the  tenor  of  said  bond 
of  recognisance ;  and  did  then  and  there,  before  said 
Supreme  Court,  answer  to  the  complaint  of  the  said 
Peter  as  aforesaid,  and  also  to  an  indictment  for  the 
causes  and  matters  in  the  said  Peter* s  complaint  con- 
tained, preferred  to  said  Court  by  the  Grand  Jurors 
of  said  County,  before  said  Court  then  and  there 
duly  impanelled,  sworn  and  charged,  and  was  then 
and  there,  by  the  verdict  of  the  Petit  Jury,  on  trial  of 
the  charges  in  said  indictment,  found  not  guilty  of 
the  matters  and  things  whereof  she  stood  complained 
and  indicted  as  aforesaid ;  and  the  said  Supreme 
Court  did  Ihereupon  order  and  adjudge,  that  the  said 
Miriam  should  be  discharged  from  her  said  bonds  of 
recognisance,  and  go  without  day  for  ever  exone- 
rated and  acquitted  from  all  and  all  manner  of  crimes 
and  delinquencies  alleged  against  her  in  ^id  com- 
plaint and  indictment.  Wherefore  the  said  Peter  did 
not  prosecute  his  said  complaint  to  effect,  and  the 
and  Nehemiah  and  Miriam  say  that  they  have  been 
jlllt  to  great  costs  and  expense  in  defending  against 
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Hazen  et  ux.    the  complaint  of  the  said  Peter ^  so  commenced  and 
Smith  and  Gas-  prosecuted  by  the  said  Peter  against  the  said  Miriam 
^  ^  as  aforesaid  ;  and  that  the  said  Peter  or  the  said  Jo- 

siahy  or  either  of  them,  have  not  paid  to  the  said  AV- 
hemiah  and  Miriam^  or  either  of  them,  their  just 
costs  and  damages  by  them  sustained  in  that  behalf. 
Whereby  and  by  reason  of  the  premises,  the  said 
ffehemiah  and  Miriam  say,  that  the  said  recognisance 
so  entered  into  by  the  said  Peter  and  JasiahviS  afore- 
said, conditioned  to  support  and  prosecute  said  com- 
plaint to  effect  in  manner  and  form  as  aforesaid,  is 
become  forfeited  and  due  to  the  said  Nehemiah  and 
Miriam^  and  an  action  hath  accrued  to  them  the  said 
»  Nehemiah  and  Miriam^  to  demand  and  have  of  the 
said  Peter  and  Josiah  the  said  sum  of  1,000  dollars, 
contained  in  said  bond  of  recognisance  ;  yet  the  said 
Peter  and  Josiah^  or  either  of  them,  have  not  paid, 
&c.  but  detain  it,  ad  damnum^  100  dollars. 

To  this  declaration  the  defendants  demurred  spe- 
cially. Plaintiffs  joined.  Defendants  took  the  fcJ- 
Unving  exceptions  to  the  declaration  : 

First.  That  the  declaration  does  not  set  forth  that 
Miriam  was  the  wife  of  Xehemiah  Hazen  at  the  pe- 
riod of  the  commencement  of  the  present  action,  or 
that  her  present  husband  Nehemiah  was  any  ways 
liable  to  any  damages  she  may  have  sustained. 

Secondly.  That  the  recognisance  set  forth  in  the 
declaration  was  taken  at  the  Court  of  Inquiry,  and 
not  at  the  commencement  of  the  process ;  that  the 
Justice  had  no  authority  at  such  time  to  take  suoh 
recognisance.  ^ . 
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Thirdly.  That  the  recognisance  W2s  tskcn  Jointfy  Uazenetusb 
to  her  and  Jacob  Harrington^  who  is  not  joined  in  the  smith  andCas* 
present  action.  ^ 

Fourthly.  That  it  appears,  from  the  face  of  the 
declaration,  that  the  defendant  Peter  Smith  did  in 
fact  prosecute  his  complaint  to  effect. 

John  Cookj  for  defendants,  in  support  of  the  de- 
murrer. The  principle  of  law  is,  that  the  declaration 
is  to  be  taken  strongly  against  him  who  makes  it. 

This  declaration  does  not  set  forth  that  the  plaintiff 
Miriam  was  the  wife  of  the  plaintiff  Nehemiah^  but 
in  the  language  of  the  declaraticHi  she  may  be  the 
wife  of  some  other  person.  This  exception  is  not 
trivial.  The  declaration  is  at  least  uncertain.  If 
there  is  any  right  of  action  in  the  plaintiff  Nehemiah^ 
h  must  accrue  from  his  intermarriage  with  Miriamy 
the  obligee  in  the  recognisance  declared  upon ;  and 
this  being  the  foundation  of  his  right  of  action,  ought 
not  to  be  taken  by  intendment,  but  should  have  been 
substantially  set  forth.  In  all  cases  where  the  baron 
prosecutes  in  right  of  the  feme,  the  demand  is  first 
Kt  forth  as  existing  in  the  woman  dum  sola ;  and 
tiien  the  intermarriage  is  formally  set  forth,  and  the 
right  to  join  in  the  action  declared  to  have  accrued  to 
him  by  the  coverture. 

Under  the  second  exception,  we  observe,  that  all. 
the  authority  given  by  law  to  Justices  of  the  Peace  to 
take  recognisances  in  criminal  prosecutions  at  the 
time  of  taking  this  recognisance^  which  was  before  the 
Itle  law  passed,  is  given  by  the  statute  passed  March  s<un,  ed.  Ver- 
Sl|  1787,  entitled,  an  act  concerning  sureties  and  JJ^"'  ^^^  ^' 
trite  Jhciasj  since  repealed.    All  the  i)ower  given  by 
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Huen  et  lut   this  Statute  to  the  Justice,  is  contained  in  the  follow^ 
Smith  and  Cm-  ing  clause :  ^^  that  no  special  warrant  to  apprehend 
'        any  person  shall  be  granted  by  any  ma^strate  before 
the  person  praying  out  such  warrant  has  given  suffi- 
cient surety  or  sureties  by  way  of  recognisance  to  the 
person  complained  of,  that  such  person  requesting 
the  warrant  will  prosecute  his  complaint  to  effect^ 
and  answer  all  damages  if  he  does  not  support  it.'* 
Here  all  the  authority  given  to  the  Justice  is  to  take 
a  recognisance  to  the  person  complained  of,  and  it  is 
directed  to  be  done  before  the  issuing  or  praying  out 
of  the  warrant.  There  was  bail  for  prosecution  taken 
agreeably  to  this  statute.  The  Justice  was  thtnjune^ 
tus  officio.    He  had  exercised  his  judgment,  and  had 
taken  bail  to  his  own  acceptance.    This  bail  was  ex- 
cepted to  by  the  delinquents ;  and  then  the  magis* 
trate,  without  law,  proceeded  to  order  and  take  the 
(Vermont  Stat,    present  recognisaucc.     Even  the  new  statute  does 
1*^20.  ^  ^o^  provide  for  this  case,  that  contemplating  merely 

a  case  where  adjouniment  of  the  court  of  examina- 
tion may  be  necessary,  and  providing  only  for  the 
taking  recognisances  of  the  parties  or  witnesses  to 
the  treasurer  of  the  town,  county,  or  state,  to  which 
a  fine  would  be  payable  on  conviction.  At  no  time 
did  the  power  to  take  the  recognisance  in  questioii 
exist  in  a  single  magistrate.  All  the  powers  of  the 
Justices  of  Peace  in  this  State  relative  to  the  taking 
of  bail,  are  given  by  statute.  The  Justices  them- 
selves  are  creatures  of  the  statute  law,  and  must  be 
controlled  by  it. 

In  support  of  the  third  exception,  we  shall  read 
Viner^s  Abridgment^  vol.  2.  p.  57.  and  a  note  upon  t|>e 
second  section.   A.  B.  and  C.  take  bond,  broken 
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to  A.  who  brings  suit,  and  in  Exchequer  judgment   H»zen  et  ut 
of  Common  Pleas  reversed.  Smith  and  Cas* 

well 

Mr.  Cook  here  read  several  other  cases  from  Finer j  ,.....«« 


tm'^ 


and  the  note^  section  15.  which  he  insisted  were  in 
pointy  and  proceeded— 

In  the  present  case,  they  have  not  shewn  what  be- 
came of  Jacob  Harrington  J  the  co-recognisee,  or  why 
he  is  not  joined  in  the  action.  Did  no  action  accrue 
to  him,  or  has  he  forfeited  his  right  ?  If  so,  let  it  be 
expressed.  Is  he  deceased  ?  where  are  his  execu- 
tors or  administrators  ?  Certainly,  from  the  authori* 
ties  read,  Miriam  is  without  remedy,  unless  Harring^ 
ton  is  joined,  or  some  sufEcient  reason  shewn  upon 
the  record  why  he  is  not  joined. 

In  Vtner^s  Abridgment^  vol.  14.  p.  469,  470.  title 
Joint  and  Several,  we  arc  taught,  that  when  the  words 
of  the  covenant  are  several,  obligees  may  sever  in  the 
action.  Here  it  is  not  stated  in  the  declaration,  that 
this  recognisance  was  taken  severally  to  the  recogni- 
sees.  We  anticipate  that  the  case  of  the  FourFiddlerSj 
in  the  2d  vol.  of  Viner^s  Abridgment^  may  be  attempt- 
ed to  be  enforced  as  an  authority  against  us.  But  we 
observe,  that  the  decisions  of  the  higher  Courts  upon 
solenm  argument,  are  alone  to  be  relied  upon  as  set- 
tled cases,  and  not  those  of  the  inferior  courts,  which 
are  merely  acquiesced  in. 

In  support  of  the  fourth  exception.  It  is  manifest 
that  the  statute  contemplates  by  the  expression, 
^^prosecuting  to  effect^'*^  all  that  a  person  is  bound  by 
legal  duty  to  do  in  such  prosecution.  Here  a  com- 
plaint was  entered,  and  well  siipported  and  prosecuted 
tm^^StxX  before  the  Justice  who  ordered  the  respond* 
to  procure  bail  for  their  appearance  before  the 
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Hazeti  et  ux.    Supreme  Court  to  answer  to  the  charges  exhibited 
Smith  &nd  Cu-  in  the  complaint,  and  this  was  all  the  duty  required 

well 

-  by  law  of  the  complainant.     In  the  whole  career  of 

prosecution,  from  this  to  the  conviction  and  punish- 
ment, there  was  nothing  further  for  the  complainant, 
of  his  own  personal  exertion,  to  do.  If  the  magis- 
trate had  omitted  to  return  the  recognisance  for  the 
appearance  of  the  respondent  at  Court,  it  was  not  the 
duty  of  the  complainant  to  call  him  to  account  for  his 
neglect.  If  the  respondents  or  witnesses  for  the 
State  failed  to  appear,  tlie  complainant  could  not  take 
the  forfeiture  of  their  recognisances.  It  appears  there 
was  an  indictment  found  by  the  Grand  Jury,  exhibit- 
ing the  same  charges  as  in  the  complaint  set  forth. 
The  complainant  could  not  accelerate  the  trial,  or 
enter  a  nolle  prosequi.  The  whole  was  in  the  hands 
of  the  State  Attorney,  who  could  control  the  prose- 
cution in  any  stage.  When  the  complainant  had  pro- 
secuted  his  complaint  before  the  Justice,  and  had  pro- 
cured the  respondents  to  be  recognised  to  appear  be- 
fore the  Supreme  Court  to  answer  to  the  charges 
exhibited  by  him  in  his  complaint,  he  had  prosecuted 
to  effect.  If  he  had  failed  to  effect  this,  he  would 
have  been  liable,  under  the  recognisance,  to  answer 
all  such  damages  as  had  then  arisen ;  but  having  sup- 
ported  his  complaint  so  far,  he  had  done  all  the  duQr 
required  of  him  by  the  law,  and  had  prosecuted  to  ef- 
fect, according  to  the  true  intent  and  meaning  of  the 
condition  of  the  recognisance. 

Daniel  Chipman,  e  contra.  As  to  the  first  exc^ 
tion,  it  is  totally  immaterial  whether  Miriam  yaa 
sole  or  the  wife  of  another  at  the  time  of  taking  the 
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recognisance.  It  was  taken  for  her  benefit,  and  enured    Hazcn  ct  ux. 
to  her  as  a  personal  right ;  and  the  only  question  is,  Smith  ai  dCae- 

is  this  action  well  planted,  as  brought  in  the  names  of . 

the  husband  and  wife  ?  for  they  are  set  forth  as  such 
in  the  writ ;  a  question  which  it  would  be  a  reflection 
upon  the  Court  to  agitate. 

In  reply  to  the  second  exception.  To  determine 
whether  this  recognisance  was  legally  taken,  we 
must  advert  to  the  powers  of  all  Courts.  It  will  be 
found,  that  when  any  Court  is  empowered  by  statute 
to  do  a  particular  act,  there  is  a  power  incident  to  the 
Court  to  conduct  the  business  with  such  practical 
variations  in  the  mode  as  to  carry  the  design  of  the 
statute  completely  into  effect,  that  substantial  justice 
may  be  done,  and  the  rights  of  the  citizen  not  sacri- 
ficed to  mere  form.  Here  the  Justice  of  the  Peace 
is  authorised  by  the  statute,  before  the  issuing  of  the 
process,  to  take  recognisance  for  costs  and  damages, 
to  be  paid  to  the  respondent  by  complainant  in  case 
he  should  fail  to  support  his  complaint.  Here  the 
law  stops.  Question  then  arises,  whether,  the  bail 
failing,  the  Court  had  power  to  order  other  or  better 
bail.  The  only  correct  determination  on  the  subject 
is,  that  all  Courts  have  incident  to  them  such  power. 
TTie  Justice,  it  is  true,  ought  to  have  staid  proceed- 
ings until  the  order  for  better  bail  was  complied 
with.  What  would  have  been  the  consequence  if 
complainant  had  refused  to  enter  better  bail,  is  now 
immaterial.  Here  the  recognisors  complied  volun- 
tarily, and  the  recognisance  is  binding. 

We  contend  that  the  power  to  take  recognisances 
lV      cJT  the  nature  of  the  one  in  question,  is  expressly 
^  r|phren  by  the  statute  of  1797,  alluded  to  by  the  gen- 

15 
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Hazeuetux.  tlcman  preceding  me.  But  if  the  Justices  of  the 
Smith  and  Cas-  Peacc  havc  HOW  such  powcF  givcu  by  this  statute, 
'  noil  constat  that  the  power  did  not  exist  in  them  be- 
fore. Statutes  are  frequently  made  in  affirmance  of 
the  common  law.  Justices  of  the  Peace  are  ancient 
officers,  and,  as  conservators  of  the  peace,  possess 
many  common  law  prerogatives ;  and  the  power 
given  to  them  by  the  new  statute  is  without  doubt 
but  in  affirmance  of  the  same  power  originally  pos- 
sessed by  them  at  common  law. 

Upon  tl^  third  exception  we  remark,  that  the  rea- 
son of  the  case  will  dictate,  that  when  any  person  or 
persons  are  bound  by  specialty  to  two  or  more,  and 
the  things  covenanted  for  may  be  separately  inju- 
rious, the  law  must  intend  that  a  separate  action  may 
be  brought  by  him  who  is  separately  injured,  or  the 
recognisance  is  defeated. 

The  case  in  Finer'' s  Abridgment^  first  read,  does 
not  apply ;  that  savouring  of  a  real  action  on  joint- 
tenancy.  The  reason  of  the  tiling  shewed  that  the 
obligees  ought  not  to  be  separated.  It  would  in- 
crease §uits*     The  interest  was  joint. 

In  the  case  next  cited,  A.  covenanted  with  B.  and 
C.  that  he  would  not  farm  the  excise  of  beer  in  Com- 
wall.  B.  was  injured,  and  brought  separate  action. 
The  Court  held  here  was  no  joint  intere^^  and  each 
might  have  his  separate  remedy. 

In  the  present  case,  to  apply  the  principle,  was 
there  any  joint  interest  ?  An  acquittal  of  one  would 
not  have  discharged  the  other.  If  one  had  dis- 
charged this  recognisance,  it  would  not  have  opc« 
rated  a  discharge  as  to  the  other,  because  Miriam  and 
Harrington  had  separate  interests,  and  mig^t  be  aer 
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{tarately  damaged.     The  whole  course  of  judicial   Hazenetux. 
proceedings  shew,  that  these  recognisances,  with  se-  smith  and  Cwi- 
veral  recognisees,  are  common ;  and  tlie  principle  ......J^L— 

stated  and  supported  by  the  books,  has  ever  governed 
actions  brought  upon  them. 

As  to  the  fourth  exception.  The  law  has  pointed 
out  certain  officers  to  make  complaint  in  criminal 
matters,  and  it  has  also  authorised  individuals  to  make 
such  complaints,  but  they  are  holden  for  costs  and 
damages.  If  the  course  taken  by  the  Justice  was 
irregular,  which  is  not  admitted,  the  recognisance 
shall  still  hold  for  costs.  This  arises  from  the  very 
nature  of  the  transaction.  The  meaning  of  the  words 
of  the  statute,  "  prosecuting  to  effect,"  is  clear. 
This  term  is  well  understood  in  civil  process.  When 
a  person  recognises  upon  the  issuing  of  a  writ  re- 
turnable to  the  County  Court  to  prosecute  to  effect^ 
here,  if  the  recognisor  fails  at  any  time  before  the 
action  is  before  the  Supreme  Court,  he  shall  respond 
the  costs  in  suit  upon  the  recognisance.  And  so  on 
an  action  for  malicious  prosecution,  which  prosecu- 
tion was  commenced  by  process  for  examination  be- 
fore a  Justice  of  the  Peace  ;  the  injured  party  recog- 
nised to  appear  at  the  Supreme  Court,  and  indict- 
ment there  found,  though  the  binding  over  is  the  act 
of  the  Justice,  and  the  indictment  die  act  of  the  Grand 
Jury,  and  the  latter  under  the  control  of  the  prose- 
cuting officer  of  government,  yet  upon  acquittal  the 
action  will  well  lie ;  and  the  complainant  shall  not 
screen  himself  by  saying,  the  proceedings  of  the  Jus- 
tice, or  even  the  indictment  itself,  have  sanctioned 
^y  doings. 
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Hazenetux.  C/iauficey  LangdoHj  on  the  same  side.  I  shall 
Smith  and  Cm-  Only  notice  tlie  third  exception.  If  the  doctrine  had 
'  down  by  my  brother  C/iipman  be  not  true,  great  in* 
jury  will  ensue.  If  both  persons  to  whom  this  re- 
cognisance was  taken  are  compelled  to  join  in  the 
action,  one  may  have  been  put  to  greater  costs,  and 
received  greater  diunage  than  the  other.  How  shall 
the  damages  be  severed  ?  The  first  judgment  must 
be  for  the  penalty.  Shall  there,  in  such  case^  be  se«* 
vei'al  motions  to  Chancery  ?  Therefore  it  has  been 
wisely  determined,  that  where  tlie  injury  may  be  se- 
veral, the  remedy  may  be  so. 

Mr.  Cook  has  misunderstood  the  note  in  Viner^a 
Abridgment.  It  is  not  the  reverse  of  the  case  in  the 
text.  All  the  cases  cited  by  him  first  in  order,  which 
go  to  shew  that  persons  united  in  die  same  specialty 
must  prosecute  jointly,  respect  freehold  property 
holden  in  joint-tenancy,  in  which  the  principal,  in- 
terests, and  every  thing  growing  out  of  them,  have 
ever  been  considered  as  inseparable.  Li  2  Mod.  p, 
82.  the  case  in  Viner^s  Abridgment  respecting  the 
farming  the  excise  of  beer,  Wilkinson  v.  Sir  Richard 
Lloyd^  is  more  fully  stated,  and  shews  more  fully  that 
it  is  in  point.  Is  there  any  thing  in  the  present  re- 
cognisance which  shews  it  to  be  of  the  nature  of  a 
joint  contract.  Here  complaint  was  entered  against 
two;  both  recognised  to  appear  at  the  Supreme 
Court ;  both  indicted ;  one,  to  wit,  Miriam  Hazen^ 
acquitted  by  the  Jury.  The  other's  bond  was  estreat- 
ed. In  every  view  of  the  subject,  the  rights  of  •/if- 
cob  Harrington  were  never  confounded  with  ours. 
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for  the  demurrant.     The  authorities    Hazen  et  ux. 

V 

oited  are- before  the  Court.     I  shall  submit  the  first  Smitii  andCas- 

wclL 

and  two  last  exceptions  in  demurrer  to  their  consi-  - 
deration,  with  the  coercive  observations  of  ^ny  bro- 
ther Cooky  and  shall  detain  the  Court  with  a  few  ob- 
servations upon  the  second  exception.  There  is  ma- 
nifestly a  distinction  between  recognisances  taken  by 
a  Justice  in  criminal  and  civil  suits,  and  between 
those  of  the  former  where  the  Justice  has  jurisdiction 
of  the  offence,  so  as  to  try  the  issue,  and  those  where 
he  holds  merely  a  Court  of  Inquiry.  If  the  Justice 
takes  a  recognisance,  though  not  particularly  pro- 
vided by  statute,  but  within  the  spirit  of  it,  in  a  cause  ^ 
within  his  jurisdiction  to  try,  such  recognisance  will, 
on  the  quashing  of  the  complaint,  compel  the  pay- 
ment of  costs.  But  when  the  Justice  holds  a  Court 
of  Inquiry,  every  such  recognisance  then  taken  must 
be  within  the  letter  of  the  statute.  The  magistrate 
may  be  considered  to  have  a  power  to  control  with 
some  latitude  those  things  which  pertain  to  the  admi- 
nistration of  justice  in  his  own  Court ;  and  here  he 
may  construe,  enlarge  or  restrict  those  statutes  rela- 
dve  to  trials  in  his  own  Court,  giving  to  such  statutes 
in  the  exercise  of  his  judicial  power,  such  construc- 
tion as  to  his  wisdom  may  seem  meet.  But  the  ob- 
ject of  a  Court  of  Inquiry  is  not  to  try.  No  issue  is 
joined.  The  magistrate  is  merely  to  discharge  or 
bind  over  the  accused  to  a  superior  Court ;  and  the 
bonds  taken  are  to  be  sent  by  him  to  such  Court, 
and  become  part,  not  of  his  records,  but  of  those  of 
the  Court  to  which  they  are  sent.  The  Jtistice,  in 
this  case,  acts  not  judicially  but  ministerially.  His  du- 
lyry  then,  in  all  motions  for  recognisances  in  his  Court 
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Hazen  et  ux.    of  Inquiry,  is  to  look  to  the  plain  letter  of  the  sta- 
Smith  and  Cm-  tute,  and,  if  the  bonds  required  are  not  noticed  therein, 

.- ■  to  consider  that  he  has  no  power  to  take  them«  Sure- 
ly the  magistrate  could  find  neither  in  the  letter  or 
the  spirit  of  the  existii^  statute,  a  power  to  take  the 
present  recognisance.  But  conceding  that  he  had» 
is  the  recognisance  forfeited  ?  Have  we  not  prose- 
cuted to  effect  ?  Does  the  law  require  of  a  man  to  do. 
what  he  cannot  do  legally  ?  When  we  had  exhibited 
sufficient  evidence  before  the  Court  of  Inquiry  to  ob- 
tain bonds  for  the  appearance  of  the  delinquents  be- 
fore the  Supreme  Court,  what  could  we  have  done 
more  legally  ?  Did  the  law  require  of  us,  tiiat  wc 
should  conduct  the  witnesses  for  the  prosecution  to 
the  Court  ?  This  was  not  required,  for  the  statute 
had  provided,  that  the  witnesses  should  themselves 
recognise  for  their  appearance.  Were  we  to  fee 
counsel  to  aid  in  the  prosecution  ?  The  law  had  pro- 
vided an  attorney  for  the  State.  Was  it  reiquired  that 
we  should  control,  enlighten,  and  indoctrinate  the 
public  prosecutor.  Might  not  the  State  Attorney,  in 
the  form  of  the  indictment  laid  before  the  Grand 
Jury,  have  altered  our  charges  in  the  complaint,  so  as 
to  have  excluded  some  essential  part  of  the  evidence? 
might  not  the  indictment  have  been  brought  at  com- 
mon instead  of  on  the  statute  law  ?  Might  not  the 
attorney,  although  I  confess  it  is  not  presumable 
when  I  consider  the  abilities  of  the  gentleman  who 
then  prosecuted  for  the  government,  might  nothe^ 
through  the  press  of  public  functions,  have  drawn  for 
the  first  time  a  defective  indictment,  which  might 
have  been  quashed  in  arrest  of  judgment.  Must  my 
client  be  responsible  for  any  or  all  these  failures  ?   If 
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they  happened,  could  it  be  said  they  resulted  from   Hazen  et  ux. 
his  not  prosecuting  to  effect?  How  then  can  any  act  smith  and  Cm- 
after  the  Justice  had  ordered  the  delinquents  to  be  .....JIL—,.,^ 
bound  over,  be  considered  as  comprehended  within 
the  clause,  or  made  part  of  the  conditions  of  the  re- 
cognisance ? 

But  let  us  examine  the  intent  of  the  conditions  of 
the  recognisance.  It  is  said,  that  ignorance  of  the 
law  excuseth  no  man ;  but  still  laws  ought  to  be  so 
worded  and  so  construed  as  to  meet  the  general  un- 
derstanding of  the  people.  Common  informers  are 
considered  as  doing  a  beneficial  service  to  the  State, 
They  are  provided  for  by  the  common  and  statute 
law,  and  stimulated  to  activity  by  the  latter.  What 
duty  would  a  common  informer  conceive  to  be  en- 
joined upon  him  by  tiiis  condition  of  the  recogni- 
sance ?  Would  he  conclude,  that  in  the  laudable  act 
of  bringing  offenders  to  justice,  he  was  bound  mere- 
ly to  support  his  complaint  before  tlie  Court  of  In- 
quiry ?  or  would  he,  could  he  imagine,  that  he  was 
to  render  himself  responsible  for  the  acts  of  others 
over  whom  he  had  no  control,  and  for  those  various 
laches,  by  which  criminals  elude  justice  ?  Would  he 
consider  that  he  was  responsible  merely  for  those  tri  - 
vial  costs  which  might  attend  a  Court  of  Inquir)-  in 
his  neighbourhood,  which  might  be  commensurate 
with  his  purse,  or  those  possible  costs  and  damages 
-which  might  result  from  the  failure  of  conviction  at 
a  distant  Court,  which  might  absolutely  ruin  him  ? 

To  shew  that  the  responsibility  of  tlie  recognisors 
attached  to  the  proceedings  in  tlie  Supreme  Court, 
p^me  analogy  is  attempted  to  be  shewn  betwixt  this 
fiaac  and  that  of  an  action  brought  for  a  malicious  pro- 
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Hazen  et  uJt    sccution,  Stated  to  be  commenced  before  a  Court  of 
Smith  and  Cas-  Inquiry,  with  acquittal  in  the  Supreme  Court.     To 

'        sustain  such  action,  express  malice  must  be  shewn, 

or  strongly  implied  in  the  malicious  prosecutors  ;  for 
the  action  must  be  brought  in  the  nature  of  a  writ 
of  conspiracy,  and  against  more  than  one ;  and  ma- 
lice bemg  proved  in  the  commencement  of  the  pro- 
cess before  the  Court  of  Inquiry,  all  subsequent  pro- 
ceedings in  the  course  of  prosecution  in  the  Supreme 
Court  are  legtdly  considered  to  have  arisen  from  it, 
and  fairly  imputable  to  the  primary  agents.  But  can 
express  malice  be  shewn,  or  malice  even  implied  in 
an  action  of  debt  on  recognisance  ?  The  Justice's 
authority  to  take  this  recognisance  has  been  consi- 
dered in  the  argimient  as  one  of  those  variations  from 
the  express  letter  of  the  statute,  which  he  had  an  in- 
herent power,  by  virtue  of  his  office,  to  do,  for  the 
purpose  of  carrying  the  principal  intent  of  the  statute 
into  effect.  If  it  were  conceded,  that  the  magistrate 
possessed  the  power  so  to  construe  the  statute  as  to 
effect  that  which  he  might  imagine  to  be  its  intent, 
would  it  follow,  that  he  would  have  power  to  ad^ 
such  clauses  and  provisions  to  the  statute  as  he  in  the 
profundity  of  his  legal  science  might  imagine  that 
the  Legislature  should  have  supplied. 

The  only  recognisance  for  costs  of  prosecution 
which  the  magistrate  issuing  process  upon  complaint, 
is  clearly  designated  by  the  statute.  It  shall  be  en- 
tered into  at  the  time  of  the  praying  out  the  warrant. 
Whatsoever  was  done  by  the  Justice  afterwards,  and 
with  however  honest  intentions,  relative  to  taking  any 
after  recognisance,  was  an  officious  intermeddling^ 
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not  warranted  by  the  statute,  and  tlierefore  nugatory    Hazen  et  ux. 

and  void.  Smith  and  Cat. 

*    well 


Opinion  of  the  Court, 

The  Chief  Judge  delivered  the  opinion  of  the 
Court. 

The  Court  consider,  that  the  Justice  of  the  Peace 
had  no  power,  under  the  statute  of  1787,  on  motion 
for  new  bail,  to  take  the  recognisance  declared  upon. 
The  second  exception  in  demurrer  being  well  taken, 
in  the  united  opinion  of  the  Judges,  and  going  to  the 
cause  of  action,  the  Court  waive  any  opinion  upoa 
the  other  points. 

Let  judgment  be  entered,  that  the  plaintiffs'  decla- 
ration is  insufficienty  and  that  defendants  have  their 
costs.* 

Daniel  Chipman  and  Chauncey  Jjangdon^  for 
plaintiffs. 

— —  and  John  Cooky  for  defendants. 


■■^ 


•  Vide  further  report  of  this  cause  on  reserve— /Jwrtond 
•County,  July  adjourned  terin,  A.  D.  1  %Q^,  Vide  names  of  cases* 
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Atkinson 

V. 

Minor  et  al. 


John  Atkinson,  Appellant^. 

against 

Joel  Minor  et  al.  Trustee?  of  Moses  Hadley, 

Appellees. 

Several  inis-      MOTION  TO    DISMISS.      In   the    declaration, 

tees   with   cits-  * 

tinct  interests  plaintiff  set  forth,  that  the  said  Joel  Minor j  Ephraim 

cannot  be  join-  *  ^  *        ^ 

ed  in  the  same  Carr^  and  fFait  Rathbom^  have  in  their  possession 

writ*' 

money,  goods,  chattels,  rights  or  credits  of  the  said 
Moses  Hadleuj  an  absconding  debtor,  to  the  value 
of  500  dollars. 

The  trustees  filed  the  following  ipotion : 

RuTLANP  County, 
Supreme  Court,  &c. 

John  Atkinson  v.  Joel  Minor ^  &c. 

Now  the  said  trustees  here  in  Court  severally  vaowt, 
the  Court,  that  the  process  of  the  said  John  Atktnspn 
against  them  as  trustees  as  aforesaid,  be  dismissed — 

Because  they  severally  say,  that  the  trustees  are 
joined  in  the  action  aforesaid,  and  they  as  such  are 
charged  jointly  with  having  in  their  possessicm  mo- 
ney, goods,  chattels,  rights  or  credits  of  the  8ai<| 
Moses  Hadley^  to  the  value  of  500  dollars.  And  fiar 
that  they  the  said  trustees  are  not  and  never  have 
been  joint  traders  or  partners  in  company,  and  havm 
not  at  any  time  been  jointly  possessed  of  any  money, 
goods,  chattels,  rights  or  credits  of  the  said  Ma$e^ 
Hqdley^  or  in  any  way  have  been  jointly  indefafted  tQ 
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the  siaid  Moses  Hadley  in  any  sum  whatsoever.  There-      Atkihsoo 
fore  they  severally  pray  the  judgment  of  the  Ho-    Minor  etai* 
nourable  Court,  that  the  process  aforesaid  may  be 
dismissed,  and  they  severally  allowed  their  costsi 

By  Cephas  Smithy  junior. 
To  this  motion  there  was  a  demurrer  and  joinder. 

Cephas  Smithy  junior^  for  thd  trustees,  contended, 
that  the  words  of  the  statute,  "  person  or  persons^^  Vtrmtmt  f5ut 

»•    ,/   f  •      f  1    •    ««  voL  1.  p.  341. 

"  trustee  or  irustees^^  **  his^  her^  or  their ,  mean  to 
distinguish  those  who  are  severally  and  jointly  pos- 
sessed of  monies,  goods,  &c.  of  the  absconding 
debtor.  The  word  "  possessions^  being  used  through- 
out the  statute,  as  applied  to  the  plural  number,  must 
intend  the  joint  possession,  and  not  several.  Any 
bther  construction  will  be  absurd ;  for  upon  a  return 
of  nulla  bona  upon  the  first  writ  of  execution  which 
issues  against  the  goods  of  the  absconding  debtor 
in  their  possession^  the  sci.  fa.  must  issue  joindy 
against  all,  which  cannot  be.  And  if  writ  of  execu- 
tion should  then  issue  de  bonis  propriisj  though  the 
trustees  may  each  possess  several  aiid  unequal  sums 
of  money  of  the  property  of  the  absconding  debtor, 
yet  the  trustees  being  joint  debtors  in  the  execution, 
•  each  one  would  be  liable  for  the  whole  amount* 

The  creditor  of  an  absconding  debtor  cannot  have 
a  greater  right  against  tlie  debtors,  or  trustees  of  the 
absconding  debtor,  tlian  he  originally  possessed  him- 
self. The  absconding  debtor  had  not,  at  common 
JaWy  a  joint  action  against  his  several  debtors,  but 
separate  actions.  The  fair  construction  of  the  statute 
lift  a  Joint  interest  in  the  trustees.  Trustees  vi  termini 
WHtBUHB  corporate  bodies  created  by  law,  or  tiiose 
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Atkinran  minor  con)orations,  if  we  may  so  term  them,  created 
Minor  ct  ai.  Occasionally  by  contracts,  as  the  obligees  in  a  spe- 
~  cialty,  or  promissors  in  a  note—a  joint  connection. 

The  goods,  &c.  of  the  absconding  debtor  in  the  pos- 
session of  such,  were  liable  to  be  reached  by  the 
trustee  process ;  and  tlierefore  the  word  "  trustees*^ 
was  necessarily  inserted  in  the  statute. 

It  is  obvious  that  the  Legislature  did  not  contem- 
plate the  joinder  of  several  tiustees  with  distinct  in- 
terests in  the  same  writ ;  for  the  statute  has  made  no 
provision  for  separate  judgments.  Indeed  none  were 
necessary.  But  if  several  trustees  of  the  absconding 
debtor  may  be  joined  in  one  action,  it  would  operate 
infinite  embarrassment  in  the  collection  of  debts*  A 
creditor  might  summon  fifty  or  more  persons  as  trus- 
tees of  an  absconding  or  concealed  debtor ;  and  upon 
service  of  the  process,  if  any  one  of  them  responded 
to  the  absconding  debtor,  it  would  be  at  his  risk,  and 
often  verj'  nice  questions  would  arise,  whether  trus* 
tee  or  not,  not  readily  determined,  even  by  profes- 
sional men.  Thus,  in  this  mode  of  bringing  the  ac- 
tion, a  small  demand  due  to  the  plaintiff  might  im- 
j$ede  the  collection  of  numerous  debts. 

Statutes  creating  novel  rights  ought  always  to  be 
strictly  construed.  The  common  law  regulations  arc 
ever  to  be  pursued,  if  not  expressly  altered  by  the 
statute. 

Truman  Squires^  contra.  That  they  had!  pursued 
the  statute  strictly,  in  bringing  the  present  actioiu 

The  words  of  die  first  section  give  the  right  to 
this  mode  of  bringing  the  action  expressly.  "  If  ungr 
person  or  persons  shall  have  goods,"  &c«  in  his^  her 
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«Jr  their  **  possession  of  any  person  who  shall  have  se-      AtkuwoQ 
cretly  absconded  from  the  State,  or  shall  keep  con-    Minor  et  «l 
cealed  within  the  same,"  any  creditor  may  cause     ' 
such  person  or  persons  to  be  summoned  as  trustee  or 
trustees  of,  &c  by  a  process  to  be  issued  against  him, 
her,  (H*  them.     The  second  section  speaks  the  sam6 
language :  "If  the  said  trustee  or  trustees  do  not  ap- 
pear by  himself,  herself,  or  themselves.  ^^     And  simi*. 
lar  expressions  are  continued  through  the    whole 
statute. 

But  it  is  said  the  plural  is  used  to  denote  corp(»ate 
bodies,  or  persons  jointly  interested  by  contract  in 
the  goods,  Sicc«  of  the  absconding  debtor.  But  if  so, 
why  was  it  not  thus  expressed.  Perhaps  there  are  no 
words  more  frequently  inserted  in  statutes  than  per- 
son and  persons :  but  surely  no  one  ever  before  ima- 
gined, that  persons  or  trustees^  or  any  other  plural  vl 
termini^  meant  a  joint  interest.  When  a  joint  in- 
terest is  intended  by  the  plural  in  any  statute,  we 
learn  it  from  its  connection  with  and  relation  to 
other  parts  of  the  statute,  or  by  its  consistency  with 
the  great  object  of  it,  which  is  often  expressed  in  the 
preamble,  and  frequently  in  the  very  title  of  the  act 
But  on  investigation  of  the  present  statute,  can  we 
learn  from  any  other  expressions  in  it,  that  ^^  persons'*'^ 
or  "  trustees'*^  meant  to  intend  a  joint  interest.  Does 
the  great  object  of  the  statute  rim  counter  to  our  ^ 
construction  of  it  ?  The  very  title  of  the  act  is,  "  An 
act  directing  the  mode  of  process  against  trustees^^  of 
adl>scanding  debtors. 

It  18  objected,  that  our  construction  of  the  act  ^dll 
embarrassment  in  the  process  of  set.  fa.  and 
of  execution  de  bonis  propriis.    But  was  therr* 
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Atkinsogs  cver  a  new  law  promulgated  which  did  not  present' 
Minor  et  ai.  some  difficulties  in  the  detail  of  practice  under  it  ?  It 
"  is  the  great  and  constant  object  of  Courts  of  Justice 

to  remedy  these  difficulties,  and  by  their  practical 
rules  and  repeated  decisions,  to  render  the  operation 
of  the  act  intelligible  and  consistent ;  and  we  have  no 
doubt  that  the  decisions  and  rules  of  this  Court  will 
in  due  time  dissipate  tlie  dense  cloud  of  obscurity 
which  at  present  shrouds  the  gentleman's  mind. 
What  will  be  these  decisions  and  rules  we  do  not  pre* 
sume  to  anticipate.  For  ourselves  v^e  can  conceive 
of  no  difficulty  in  case  of  return  of  nulla  bona  on  the 
first  execution,  for  the  creditor  to  enter  several  mo- 
tions  for  set.  fa.  against  tlie  several  trustees.  It  is 
incumbent  on  each  trustee  to  disclose,  and  when  the 
creditor's  debt  is  satisfied  by  the  property  in  the  pos- 
session of  one,  two,  or  more  of  the  trustees,  he  cannot 
have  more ;  and  the  officer's  returns  on  the  several 
executions  of  the  several  sums  collected,  when 
amounting  to  the  creditor's  principal  judgment  debt, 
will  be  a  bar  to  any  scire  facias  against  others. 

But  it  is  said  the  creditor  of  an  absconding  debtor 
cannot  have  a  greater  right  against  the  debtors  or 
trustees  of  an  absconding  debtor,  than  he  had  him- 
self. By  common  law  he  might  not.  But  surely  the 
Legislature  have  a  power  to  restrict,  destroy,  or 
abridge  municipal  rights.  Do  they  not  convene  for 
these  purposes  ?  What  is  our  statute  book  but  a  vo^ 
lume  which  in  every  page  limits,  abridges,  abolishes^ 
creates,  destroys,  and  then  creates  anew  muiucip«L 
rights.  But  an  alarming  evil  is  apprehended  fiXMO. 
our  construction  of  the  statute.  It  is  said^  if  seveql 
trustees  of  the  absconding  debtor  may  be  joined  ifk 
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one  action,  it  would  operate  infinite  embarrassment  Atkinson 
in  the  collection  of  debts.  But  would  this  evil  be  en-  Minor  et  ai. 
tirely  done  away  by  their  construction  ?  Might  not 
a  debt  of  twenty  shillings  clog  a  debt  of  a  thousand 
pounds  ?  Might  not  a  creditor  holding  several  de- 
mands^bring  separate  trustee  processes  against  many 
trustees,  though  his  several  demands  may  each  be 
small  in  comparison  with  the  goods,  &c.  in  the  pos- 
session of  each  trustee. 

In  the  respectable  State  of  Connecticut  they  find 
no  inconvenience  or  difficulty  in  copyings  as  they 
style  it,  several  garnishees.  The  great  object  of  our 
statute  b  to  prevent  the  embezzlement  of  property  of 
absconding  or  concealed  debtors,  and  to  secure  it  to 
respond  their  just  debts.  That  this  can  be  effected 
better  by  one  action  embracing  several  trustees,  than 
jby  several  actions,  admits  of  no  doubt  when  we  con- 
jsider  the  great  saving  of  costs  which  will  be  nutde.  by 
the  former  mode, 

Daniel  Chipman  arose  to  reply. 

Sed  per  Curiam.  The  Court/  do  not  wish  to  hear 
further  in  support  of  the  motion.  The  statute  is  so 
elear,  it  would  be  a  waste  of  time  to  hear  further  ar- 
gument. 

The  Legislature,  it  is  apparent,  never  contem- 
plated an  action  like  the  present  under  this  statute. 

To  embrace  person3  of  several  interests  in  one  suit 
^us  creditors  of  an  absconding  debtor,  would  produce 
-^great  injur)^  to  the  parties,  and  occasion  much  em* 
.  *%|MMtement  in  the  process  of  the  Courts. 
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Atkinsdb  Let  the  process  be  dismissed,  and  the  trustees  have 

V.  . 

Minor  et  ai.    Severally  their  costs. 


Daniel  Chipman  and  Cephas  Smith,  junior,  for  tlie 
trustees. 

Israel  Smith  and  Truman  Squires,  for  plaintiiT. 


Chalkley  James,  Appellee^ 

against 
Simeon  Smith,  Appellant. 


In  debt  upon  a 
recognisance  to 
prosecute  writ 
of  error  token 
under  the  sta- 
tute of  1791, 
where  execu- 
tion upon  non- 
suit and  com- 
plaint has  is- 
sued and  been 
returned  satis- 
fied for  12  per 
cent,  interest 
and  costs,  tlie 
Court  will 
chancer  the  pe- 
nalty to  a  sum 
merely  nomi- 
aal. 


DEBT  on  recognisance. 

Attach  Simeon  Smith  to  answer  to  Chalkley  Jame^p 
surviving  partner  of  Roger  Hunt,  deceased,  in  a  plea^ 
&c.  that  he  the  said  Simeon  to  the  said  Chalkley  as 
surviving  partner  to  the  said  Roger  Hunt,  render  the 
sum  of  1,400  dollars,  which  he  jusdy  owes,  &c.  for 
that  whereas  the  said  Simeony  in  the  life-time  of  the 
said  Roger,  to  wit,  on  the  9th  day  of  February,  1798, 
in  his  own  proper  person  appearing  before  Enoch 
fVoodbridge,  Esquire,  one  of  the  Judges  of  the  Su- 
preme Court  of  Judicature  of  the  State  of  FermmHp 
acknowledged  himself  indebted  to  the  said  Chalklmf 
and  Roger  in  the  sum  of  1,400  dollars,  to  be  paid  to 
the  said  Chalkley  and  Roger,  their  heirs,  8cc,  imd 
unless  he  should  so  do,  he  the  said  Simeon  did  graot 
and  agree  that  the  said  sum  of  1,400  dollars  shocdd 
be  levied  of  his  goods  and  chattels,  lands  and  tene- 
ments, and  for  want  thereof  upon  his  body  tp  the  use 
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kf  the  said  Chalkley  and  Roger,  (he  the  said  Enoch  Junes 
fFoodbridge^  Esquire,  by  virtue  of  his  office  as  Judge  smith. 
of  the  said  Supreme  Court  of  Judicature  as  aforesaid,  "* 

being  legally  empowered  to  take  such  bond  of  recog- 
nisance,) which  said  bond  of  recognisance  was  ne- 
vertheless conditioned,  that  if  Natfuiniel  Dickinson 
should  prosecute  to  effect  at  the  Supreme  Court  to  be 
holden  at  Rutland^  within,  &c.  on  the  Tuesday  next 
following  the  first  Tuesday  of  January ^  1799,  a  cer- 
tain  writ  of  error  by  him  prayed  out,  and  bearing 
date  on  the  same  9th  day  of  February^  1798,  wherein 
the  said  Nathaniel  was  plaintiff,  and  the  said  Chalkley 
and  Roger  defendants,  on  a  judgment  liad  and  ren- 
dered in  the  County  Court  of  the  County  of  Rutlandy 
at  their  term  of  November^  1797,  in  favour  of  the 
said  Chalkley  and  Roger ^  for  the  sum  of  703  dols. 
38  ct8.  damages,  and  14  dols.  41  cts.  for  their  costs 
in  that  behalf  laid  out  and  expended,  and  should  pay 
and  satisfy  to  the  said  Chalklexj  and  Rogei'  the  full 
amount  of  the  judgment  aforesaid^  provided  said  judg- 
ment should  be  affirmed  by  said  Supreme  Court,  and 
answer  and  pay  all  intervening  damages  and  costs, 
and  such  damages  and  costs  as  should  be  awarded  by 
said  Court  to  the  said  Chalkley  and  Roger  for  the  de- 
lay of  the  writ  of  execution  on  said  judgment  by  pre- 
text of  prosecuting  said  writ  of  error,  in  case  said 
Mathaniel  should  fail  to  prosecute  the  same  to  effect, 
then  said  bond  of  recognisance  to  be  void,  otherwise 
to  rendain  in  full  force  and  efiect,  as  by  said  bond  of  re- 
cognisance, and  the  conditions  thereof  ready  here  in 
Court  to  be  shewn,  may  more  fully  appear.    And  the 
..  jfiaid  Chalkley  James  says,  that  afterwards,  to  wit,  at  the 
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jame»       Supreme  Court  begun  and  holden  at  Rutlandy  withi/iy 

Smith.        &c.  on  the  Tuesday  next  following  the  fourth  Tues:- 

*'""■*"""— ^  day  of  January y  1799,  and  after  the  decease  of  the 

said  Roger y  such  proceedings  were  then  and  there 
had  on  the  said  writ  of  error^  that  said  judgment  was 
duly  affirmed;  and  it  was  by  the  consideration  of  said 
Court  adjudged  and  determined,  that  the  said  Chalk- 
ley  Jamesy  as  surviving  defendant  and  surviving 
partner  of  the  company  and  firm  of  merchants,  known 
by  the  name  and  firm  of  James  and  Hunt^  should  re- 
cover of  the  said  Natlianiel  the  sum  of  7  dols.  25  cts. 
for  the  Costs  which  he  had  sustained  by  reason  of  the 
prosecuting  the  said  writ  of  error  as  by  the  files  and 
records  of  said  Supreme  Court  here  before  them  had 
may  fully  appear.  And  the  said  ChaUcley^  surviving 
partner  as  aforesaid,  further  says,  that  said  Nathaniel 
hath  not  prosecuted  his  said  writ  of  error  to  efiect, 
and  liath  not  paid  and  satisfied  to  him  the  said  Clialk^ 
ley  smce  the  decease  of  the  said  Roger ^  nor  to  him 
the  said  Roger  before  his  decease,  the  amount  of  said 
judgment  had  and  rendered  in  the  County  Court  as 
aforesaid,  and  lias  not  answered  and  paid  all  intet^^ 
vening  damages  and  costs  occasioned  by  prosecuting 
said  writ  of  error,  nor  any  part  thereof;  and  the  said 
bond  of  recognisance,  in  form  aforesaid,  remains  in 
full  force  and  effect,  and  hath  become  forfeited  to  the 
said  Chalkley^  whereby  an  action  hath  accrued  to  the 
said  Chalkley^  as  surviving  partner  as  aforesaid^  to 
liave  and  recover  of  the  said  Simeon  the  said  sum  of 
1,400  dollars  as  above  demanded,  yet  the  said  Si- 
meojiy  liaving  due  notice  of  the  premises,  hath  nqlt 
paid  said  sum  of  1,400  dollars  to  either  the  siaid 
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Chalkley  or  the  said  Roger  in  his  life-time,  but  de-       James 
tains  it,  ad  damnum^  2,000  dollars>.  Smith. 

This   cause  came  by  appeal  fix)m  the  County     - 
Court. 

Chauneey  Langdoriy  for  defendant,  craved  oyer  of 
the  bond  of  recognisance,  which  was  exhibited,  and 
then  suffered  a  default. 

Tlie  bond  read  in  oyer. 

State  of  Vermont. 

Rutkmd^  ss.  Be  it  remembered,  that  before  me, 
Enoch  Woodbridgey  one  of  the  Judges  of  the  Supreme 
Court  of  Judicature  of  the  State  of  Vermont^  came 
personally  Simeon  Smithy  of,  &c.  and  acknowledged 
himself  justly  indebted  to  Chalkley  James  and  Roger 
ttmty  merchants  trading  in  company  under  the  name 
and  firm  of  James  is?  Hunt^  in  the  full  and  just  sum  of 
fourteen  hundred  dollars,  to  be  levied  of  his  goods 
and  chattels,  lands  and  tenements,  and  for  want 
diereof  upon  his  body,  if  default  be  made  in  the  con- 
ditions following:  The  condition  of  this  recog- 
nisance is  however  such,  that  if  Mathaniel  Dickinson 
sliall  prosecute  to  effect  at  the  Supreme  Court  to  be 
hdden  at  Rutland^  &c.  on  the  Tuesday  next  follow- 
ing the  fourth  Tuesday  of  January ^  1799,  a  writ  of 
error  this  day  prayed  out  against  the  said  Chalkley 
jand  Roger  J  in  behalf  of  the  said  Nathaniel^  therein 
plaintiff,  and  against  the  said  Chalkley  and  Roger 
therein  named  as  defendants,  which  writ  is  brought 
to  reverse  a  judgment  rendered  by  the  County  Court 
f£  Rutland  ConniY J  at  their  term  oi  November ^  1797, 
JAfinFour  of  the  said  Chalkley  and  Roger y  and  against 
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James        tlic  Said  Natliofiiel  for  the  sum  of  703  dols.  38  cts. 

Sn»ith.        for  their  damages,  and  14  dols.  41  cts.  for  tlieir  costs 

'"'^^""'"""""~  of  suit,  and  shall  pay  and  satisfy  to  the  said  Chalkley 

and  Roger  \\\Qfull  amount  oj*  said  judgment^  provided 
said  judgment  sliall  be  affirmed,  and  answer  and  pay 
all  intervening  damages,  in  case  tlie  said  Natlianiel 
fail  to  prosecute  his  said  writ  of  error  to  effect,  then 
this  rccoi^nisance  to  be  void,  otherwise  of  force. 
Taken  and  acknowledged  before  me,  this  9tli  day  of 
February  y  1798. 

Enoch  fVoodbridgc. 

After  oyer  of  die  bond  of  recognisance  and  default, 

Langdon  filed  the  following  motion  : 

C/uilklcy  Jamesy  Appellee, 

V. 

Simeon  Smithy .  Appellant. 

And  tlie  apjKllant  by  his  attorney  now  moves  the 
Court  here  after  judgment  to  recover  his  said  debt 
contained  in  said  bond  of  recognisance,  to  chancer  tlic 
same  to  the  intervening  damages,  which  the  plaintiff 
hath  actually  sustainecl  by  reason  of  the  delay  afore- 
said, agreeably  to  equity  and  good  conscience,  ac» 
vrrmoni  Stat,  cofding  to  the  statutc  in  such  case  made  and  pro^ 
h  7  J.  vidcd.     Uy 

lM7igdoUy  his  attorney. 

It  w  as  conceded,  that  the  execution  upon  the  &A^ 
gintl  judgment,  which  had  been  stayed  by  them^tffw 
0€deas  in  the  writ  of  error,  had  not  been  purctiased  wA 
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unce  the  affirmance  of  judgment ;  that  upon  nonsuit  Jum* 
on  the  writ  of  error,  judgment  had  been  rendered  for  Smith. 
costs  and  damages  rated  at  12  per  cent,  interest  on  ' 

the  sum  of  the  original  judgment,  execution  had  is* 
sued,  and  had  been  returned  fully  satisfied. 

Chauncey  Langdon,  for  the  recognisor,  contended, 
that  whatever  might  be  the  form  of  the  bond  of  re- 
cognisance, it  must  be  controlled  by  the  statute. 

The  statute  provides,  section  10th,  "that  when  any  ^^ont  sut 

YOl*  1*  p*  3i  • 

person  shall  pray  out  a  writ  of  error,  in  due  form  of 
law,  and  procure  the  same  to  be  regularly  served, 
and  ^liall  fail  to  enter  and  prosecute  his  said  writ  to 
effect,  or  shall  become  nonsuit,  the  defendant  or  de- 
fendants in  error  may  enter  his,  her,  or  their  com- 
plaint to  the  Court  to  which  the  same  is  made  re- 
turnable, praying  for  his  just  damages  and  legal  costs, 
and  such  Court  shall  award  to  the  defendant  or  de- 
fendants in  error,  twelve  per  cent,  interest  on  the  ori- 
ginal judgment  as  damages^  and  his  costs,  and  issue 
execution  accordingly." 

The  statute  has  been  complied  with,  as  appears  by 
the  concession  in  the  present  cause.  Defendant  in 
error  had  filed  his  complaint,  had  judgment  of  Court 
for  his  damages  and  costs,  with  twelve  per  cent,  in- 
terest on  the  original  judgment,  and  purchased  out 
his  writ  of  execution,  which  had  been  returned  fully 
satisfied.  The  damages  and  costs  then  received  by 
the  defendant  in  error,  were  the  same  damages  and 
costs  secured  to  him  by  the  recognisance  provided 
fiJr  by  the  8th  section  of  the  same  act,  "  as  just  da- 
ma^  for  the  delay  occasioned  by  such  writy  To 
Stttsfy  the  original  judgment,  the  whole  course  of 
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V. 

Smith. 
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practice  had  been  to  refer  the  defendant  in  error  te> 
his  execution  on  such  judgment,  which  liad  merely 
been  staid  until  the  decision  upon  the  writ  of  error. 
Here  no  other  damages  had  intervened.  The  ori- 
ginal plaintiff  might  at  any  time  have  taken  out  his 
execution  on  the  ori^nal  judgment,  after  nonpross  in 
error ;  and  the  original  defendant  might  at  all  times 
have  been  charged  in  execution,  never  havii^ 
changed  his  commorancy  described  in  the  writ. 


Jlevifed  Stat. 
p.  617.  Faf* 
edit. 


Cephas  Smithy  contra^  objected  to  their  shewing 
any  payment  in  part.  The  statute  does  not  apply ; 
for  although  passed  2d  of  Marchy  1797,  it  will  be 
recollected  a  suspension  act  was  about  that  time 
passed,  suspending  the  operation  of  this  act  until  the 
first  of  September y  1798.  The  recognisance  bears 
date  the  9th  of  February y  1798.  The  former  statute, 
under  which  the  recognisance  declared  upon  was 
taken,  merely  established  the  common  law  practice, 
and  this  recognisance  is  taken  agreeably  to  such  prac- 
tice. The  form  is  the  same  with  that  usually  adopted 
before  the  late  statute,  which  we  confess  varies  the 
practice.  That  at  common  law,  the  recognisor  for* 
feited  the  whole  penalty. 


Harm.  ed.  Vet' 
m%ont  Stat  p. 


Langdon.  We  were  aw^are  that  the  late  statute 
went  into  operation  subsequently  to  the  date  of  the 
recognisance.  But  the  statute  passed  November  1, 
1791,  merely  enumerates  the  process  in  error,  amoi^ 
others,  in  defining  the  civil  jurisdiction  of  the  Su- 
preme Court.  We  now  consider  the  LegislatuR 
by  the  late  act  have  expressly  affirmed  what  th^ 
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considered  to  be  the  common  law  practice.    Has  any       Jame^ 
other  practice  than  that  which  we  contend  for  been       Smith. 
attempted  to  be  shewn  ?  It  is  observable,  that  in  the  -— —— — 
former  statute  power  is  given  to  the  Court,  upon  mo- 
tion, after  judgment  for  tlie  penalty  of  a  recognisance, 
*'  to  moderate  the  rigour  of  the  law  in  consideration 
of  the  case,  and  according  to  equity  and  good  con- 
science to  chancer  such  forfeiture.'* 

Hall,  Judge.  If  the  constniction  of  die  statute 
advocated  by  Mr.  Smithy  be  correct,  I  have  misled 
many  an  honest  man.  I  have  ever  considered,  that 
the  recognisor  was  holden  only  for  tlie  interest  and 
costs,  on  failure  of  a  writ  of  error.  The  process  in 
error  merely  suspends  the  execution  upon  the  ori- 
ginal judgment  until  search  is  made  after  error ;  and 
unless  some  inter\'ening  damages  are  shewn,  such 
as  the  eloigning  property,  the  absconding  or  bank- 
ruptcy of  the  plaintiff  in  error.  I  have  never  con- 
sidered the  defendant  as  entitled,  upon  the  recogni- 
s^mce,  to  any  damages  ;  and  never  supposed  it  was 
optional  with  him,  either  to  resort  to  lys  execution  in 
the  Court  below  for  his  judi^ment  debt,  or  to  tiike  his 
remedy  on  the  recognisance. 

fFoodbridgCy  Chief  Judge.  I  have  generally  erased 
intervening  damages^  when  a  recognisance  has  been 
presented  to  me  ior  signature,  as  I  would  have  the 
conditions  of  the  recognisance  to  rest  entirely  on  the 
statute. 

But  this  recognisance  is  said  to  be  predicated  on 
the  common  law  practice.     If  tliis  be  true,  it  is 
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James       clear  that  the  bond  can  never  be  chancered  bdow 
Smith.       the  judgment  debt. 

Curia  advisare  vuli^ 

At  the  ensuing  term,  the  Court  chancered  the 
bond  (rf*  recognisance  to  a  sum  merely  nominal. 

Cephas  Smithy  for  plaintiff. 
Chauncey  Langdon,  for  defendant. 
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^AUVEL  Brouchton  agattist  David  Ward  aftd 

Abel  Wolcott. 


TRESPASS  for  taking  one  yoke  of  oxen,  a  mare  where  a^rmXi 
;uid  colt.     General  issue.    Trial  per  pais.  twet  n    several 

defendants     in 
trespass,     tlie 

John  Cobk,  for  the  plaintiff,  stated,  that  on  the  6th  ot°lVone*?f 
of  ApriU  1798,  the  defendants  purchased  out  two  exh^bitl^d  ^iu '^ 
imts  of  attachment,  one  in  each  of  their  names,  and  evidence   as 

proof  of  tne 

both  against  the  present  plaintiff  and  one  Francis,  ti-espass. 
These  writs  were  issued  bv  and  made  returnable  be- 
fore  Mr.  Justice  Button^  on  the  fourteenth  of  the 
ttme  April.    They  were  served  on  Broughien  and 

18 
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MroQ^btaa  Froncis  the  9di  of  die  same  month,  and  by  conni- 
WsrdandWol-  vance  of  the  dien  plaiati&,  (now  defendants,)  altered 
_^^_^^^^^^^_^  and  made  retizrnable  on  the  19th  of  April  aforesaid. 

The  Justice  held  his  Court  cm  the  fourteenth  of 
April,  and  not  noticing  the  alteration  in  the  writs,  dc- 
£uihed  Brcughton  and  Frwtcisy  rendered  judgment, 
and  issued  executions  m  both  actions.  The  execu- 
ticHis  were  put  into  the  hands  of  a  constable  to  serve 
and  return  ;  who  levied  the  execution  in  the  name  of 
David  Ward  upon  the  mare  and  cok,  and  that  in  the 
name  d[AM  fFolcott  upon  the  oxen  described  in  the 
declaraticm.  The  property  was  sold  at  public  auction, 
and  the  avails  paid  to  the  present  defendants. 

^Ir.  Justice  was  sworn.  He  exhibited  the  two 
vmts.  The  alterations  suggested  by  the  counsd 
were  apparent.  The  writs  of  execution  recited  each 
a  judgment  rendered  onXhc  fourteenth  dlApriU  1798, 
and  were  dated  the  24th  o{  Aprils  1798.  The  Justice 
testified,  that  the  two  ^vrits  of  attachment  were 
brought  to  him  to  sign  by  the  defendant  Wolcott^  at 
which  time  they  were  made  returnable  on  the  {oxxr-' 
teenth  dsLyotAprilj  1798;  and  on  that  day  he  ren- 
dered the  several  judgments  on  default,  and  granted 
the  executions  on  the  24th  of  Apri/y  which  he  deli- 
vered to  IFardj  the  other  defendant.  That  on  the 
nineteenth  of  Aprils  1798,  he  met  Broughttm,  the  pre- 
sent plaintiff,  with  Francis,  and  they  told  him  thejr 
were  going  to  his  house  to  attend  Court ;  that  he  then 
informed  them  he  had  rendered  judgment  agaiilM 
tJhcm  in  both  suits^  on  the  14th  o{  April. 
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Chauncey  Langdonj  for  defendants,  now  objected     Broughton 
to  the  several  writs  of  attachment  and  of  execution  Wardandwol- 
going  to  the  Jury.     The  matter  in  issue  is  a  joint  '_ 

trespass ;  their  whole  shewing  several  trespasses. 

Sedper  Curiam.  There  is  sufficient /^/wf^y  shewn 
already  in  evidence  between  the  present  defendants* 
The  acts  of  each,  as  combining  in  this  joint  trespass, 
may  be  shewn. 

Further  evidence  was  exhibited,  shewing  that  the 
writs  of  attachment  were  purchased  out  at  the  insti- 
gation  of  Francis^  who,  before  the  service  upon 
Broughton^  altered  himself  the  days  of  the  returns 
with  the  privity  of  the  present  defendants,  and  after- 
wards turned  out  the  oxen,  &c.  the  property  of 
JBraughtofif  to  satisfy  the  executions. 

The  Court  inquired,  if  the  defendants  relied  upon 
impeaching  the  credibility  of  the  witnesses ;  and  ob- 
^served,  that  if  their  testimcmy  could  not  be  shakeq, 
the  defendants  must  be  without  available  defence. 

Verdict  for  pUdntifi. 

John  Cook,  for  plaintiff. 
Giauncey  Langdon,  for  defendants. 
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Pierce 

V. 

Claik. 


«*i 


George  Pierce,  AppelleCj 

against 
Jedediah  Clark,  Appellant. 


In  action  upon      PLAINTIFF  declared  upon  a  promissory  note, 

promissory  ^  x  m.  j 

note,  the  de-  General  issue  joined,  and  put  to  the  Jur5^ 

fendant  having  ^  ... 

paid,  in  dis-  Defendant  offered  to  shew  m  evidence  certain  arti- 
note,^undry  ar-  clcs  of  merchandise  paid  in  discharge  of  the  note. 

liclcss  of   mer- 
chandise,    the 

ject  of  charts  Israel  Smith,  counsel  for  the  plaintiff,  objected ; 
obiige'd'tl* fi?e  ^^'^^  ^^^^d  section  93.  of  the  Judiciary  act,  **  That  if 
his    book  ac-  a^v  action  shall  be  pendinsr  in  either  of  the  Courts 

count,  under  -^  i  o 

tJie93d8eciion  aforcsaid,   Supreme  or  County  Courts^  and  the  de- 

of  the  judiciary  •  , 

jict.   but  may  fendant  or  defendants  shall  have  any  just  demand  on 

shew  Aiich  oav* 

jnent  under  the  book  against  the  plaintiff  or  plaintiffs,  which  cannot 
general  issue.    ^  plead  US  an  offset  as  aforcsaid ;  it  shall  be  lawful  for 

such  defendant  or  defendants,  on  or  before  the  third 
day  of  the  first  term  of  the  Court,  in  which,  by  law,  he, 
she,  or  they,  is  or  are  required  to  appear  to  file  in  the 
same  Court  in  which  such  action  shall  be  pending  as 
aforesaid,  a  declaration  setting  forth  the  nature  of 
such  demand,  according  to  due  form  of  law ;  .which 
declaration  so  filed  shall  be  sufficient  notice  to  the  ad- 
verse party  to  appear  and  answer  thereto ;  and  the 
Court,  in  every  such  case,  shall  proceed  to  the  trial 
on  such  declaration,  previous  to  the  trial  of  the  origi- 
i'ermont  sut.   nal  actiou ;  and  if  the  defendant  shall  recover  on  such 

declaration,  the  sum  so  recovered  shall  be  plead  as 
an  offset  against  the  original  plaintiff's  demand,  as  is 
above  provided."  And  then  insisted,  that  defendant 
tihould  have  filed  his  book  account  according  to  the 
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statute  provision ;  in  which  case  auditors  would  have       fietct 
been  appointed,  and  his  client  would  have  had  the       ciark. 
benefit  of  examining  the  defendant  under  oath  relar  p^^,,,^,  stat. 
tive  to  the  correctness  of  his  charges  on  book,  of  ^'^-  P-  236, 
which  he  may  now  be  deprived. 

Sedper  Curiam.  The  statute  provision  does  not 
abolish  the  common  law  privilege.  The  defendant 
may  shew  under  this  issue  any  thing  which  goes  to 
the  discharge  of  the  note.  Payment  is  always  good 
dewing. 


for  plaintiff. 


Israel  Smithy  for  defendant. 


William  Hogg,  ex  clem.  Silas  Hodges  et  at 

against 
Erastus  Wolcott,  Tenant. 


COSTS  on  new  trial  in  ejectment.  Upon  g^antinff 

This  cause,  after  being  several  terms  in  the  County  court  win'  not 
Court,  came  by  appeal  to  the  Supreme  Court,  and  ^Jn8^^he  ^ad- 
was  tried /^(?6rwary  term,  1800.  Verdict  for  the  plains  fi^'i^T  the'com. 
tiff.  At  the  May  adjourned  term  of  this  Court,  {]|J^°^3jJJf"\^[ 
1800,  defendant   fVolcott  filed  his  motion  for  new  merely    those 

costs    which 

tnal,  grounded  upon  the  recent  discovery  of  new  and  have    accrued 
material  evidence.     New  trial  was  granted  and  had  ing  of  the  new 
this  present  term,  when  the  Jury  found  a  verdict  for 
the  defondant;  and  now  defendant  moved  for  his 


me  C:iuKs  Caort. 


Ckauaerr^  l^ti^itm  ccaccoedr  du  if  de  new  trial 
been  g-^nrd  by  itaacB  ct  the  mfioaodocs  of  lus 
ffirr.r,  :f;e  pbi  ;ii  J,  nul  costs  m^^  kzre  been  OTftI; 
bos  r  cnctrx  viacre  sac  dcw  trial  was  granted  tn  ac- 
cfiGSt  ot  *iy  susfortmie  of  the  deibnda&ty  oodsioaed 
by  lies  ig:3Qrzscc  of  ccrtam  marmal  evidence. 

Per  Ci^risjru  The  new  trial  was  granied  soidy 
irpoQ  the  dkcovery  of  iirsr  and  material  nridcnce. 
Here  was  no  mrsmnrioct  in  tbc  piaintiffl  Let  costs 
be  taxed  ror  the  dtfindant,  solely  finom  the  com- 
rnfTtrrTrynr  of  the  new  trbL 

langdoity  fijT  pbmriif. 

>.  for  defeochnt* 


I.  Smitu  against  Ithamar  Hubbard  and  Isaac 

arwiTHY. 

Whf^re  M  new      MOTION  in  arrest  erf  judgment,  and  for  trial  d^ 
brftM  bf  the  novo,  in  ejectment. 

itifftrfe^,    the  rr.,  .  .    ,         i  i  ^  » 

^tivrt  wW  iMt      This  cause  was  tned at  the  stated  term,  February^ 

HMf  itui^he-  A.  D.  180L   Verdict  for  defendant. 

iillT  frM  ptHJ'      Darius  Chipman  and  — —  •— ,  filed  the  foUoir* 


:mU";J  C  ing  motion : 
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AJad  now  the  said  Israel  Smithy  in  Court,  after       Smith 
Verdict,    and  before  judgment    had   and  rendered  Hubbard  ana 
thereon,  moves  and  prays  the  Court,  that  no  judg-  '^  ^' 

ment  may  be  rendered  on  the  verdict  of  the  Jury  in 
said  cause,  because  he  says  that  the  verdict  of  said 
Jury  was  returned  againist  him  contrary  to  law  and 
the  directions  of  the  Court  in  matters  of  law.  Where- 
fore he  prays  the  judgment  of  the  Honourable  Court, 
that  the  same  verdict  may  be  set  aside,  and  a  new 
trial  granted  in  the  same  cause  by  his  attornies,  &c. 

Arguments    upon   the  motion    were  heard  this 
term: 

'DanierChipmatif  against  the  motion,  stated,  that  On  motion  fof 
it  appeared  in  evidence  upon  the  trial,  that  in  1781,  cause  the  Vcr- 
John  Paine,  brother-in-law  to  the  plaintiff,  sold  an  uw  amiX'!S! 
entire  proprietary  right  of  land,  which  embraced  the  ceurt"if  it^^ 
lots  described  in  tlie  declaration,  to  the  ancestor  of  P«*"   ^«'* 

,  were  matters  in 

the  defendant.  The  plaintiff  was  conusant  of  the  fi»ct  as  well  as 
facts,  and  suffered  his  claim  to  lie  dormant  until  the  consideration 
year  1794,  when  this  adverse  claim  was  made.  That  ihattf  the  jury 
there  was  probable  presumption  that  the  plaintiff  had  one"  way!  ^ 
given  a  deed  of  the  premises  to  John  Paine;  and  that  f^w  ^^^Jj^t^^ 
afterwards,  by  some  connivance,  this  deed  was  de-  the- Court  will 

'       •'  '  not  attempt  to 

stroyed,  and  thus  an  equitable  title  at  least  was  de-  discuss  the  mo- 

*  ,  ,  tives  to  the  vec- 

feated.     Both  plenarj'  and  presumptive  evidence  of  diet,  but  will 

presume  it   tc^ 

facts  of  this  nature  was  before  the  Jury,  who  un-  be  correct, 
doubtedly  did  substantial  justice  between  the  parties. 
The  defence  in  the  cause  was  the  statute  of  limita- 
tions, and  the  verdict  was  founded  on  the  weight  of 
evidence,  and  not  biassed  by  any  moot  points  in  law; 
and  tliercforc  this  is  not  a  case  conteniptated  by  the 
statute,  which  enables  the  Court  to  grant  new  trials. 
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Besides,  the  Court  never  favour  new  trials  in  ac- 
tions of  ejectment.  Formerly  they  were  never  grant- 
ed, because  of  the  respect  due  to  tlie  possession  of 
lands,  and  because  the  party  might  bring  a  succes- 
sion of  actions  of  ejectment ;  and  the  object  of  a  new 
trial  in  ejectment  could  only  be  to  save  costs. 


arose  to  reply. 


Verwont  Stat 
vol.  1.  p.  9r. 


Sedper  Curiam,  It  is  not  usual  for  the  Court  to 
interrupt  failing  counsel ;  but  the  case  is  so  clear, 
that  it  would  be  a  waste  of  time  to  hear  further  ar- 
gument. 

The  Court  are  direcdy  against  the  motion,  on  two 
grounds : 

First.  If  the  statute  of  limitations  does  not  bar  a 
new  suit,  we  see  no  propriety  in  granting  a  new 
trial. 

Secondly.  The  Court  are  restricted  by  the  statute 
in  granting  new  trials  to  those  cases  alone  where  the 
Jury  in  the  opinion  of  the  Court  mistake  the  Unv. 
Here  were  matters  of  law  and  fact  given  to  the  Jury. 
-If  the  Jury  found  certain  facts,  they  did  not  mistake 
the  law ;  and  we  see  no  necessity  of  discriminating 
the  motives  of  the  verdict. 


Motion  discharged. 


Darius  Chipman  and 

Daniel  Chipman^  for  defendant. 


-,  for  plaintiffl 
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Pag9 
v." 

Walker. 


Thomas  Page,  Appellee,  " 

against 
Samuel  Walker,  Esquire,  Appellant. 

THIS  was  an  action  of  debt  on  a  bond.     Defend-  '^le  Court  wui 

not  award  a  re- 
ant  pleaded  nil  debet.     Verdict  for  the  plaintiff,  and  pleader  after  a 

judgment  for  the  penal  sum^     Motion  to  chancer  i  material  »- 


filed  by  the  defendant  last  term.  And  now  the^  de- 
fendant  moves  for  leave  to  plead  de  novo,  that  he 
might  plead  a  release  in  bar,  which  was  tested  an- 
terior to  his  filing  the  plea  nil  debet. 

John  Cooky  for  the  defendant.  In  this  action  we 
were  surprised  into  an  immaterial  issue.  We  had 
expected  to  have  shewn  our  release  under  the  plea 
tril  debet  J  but  the  Court  excluded  it. 

We  learn  from  Baeon^s  Abridgment j  vol.  5.  p.  454. 
that  the  general  rule  is,  that  if  there  be  an  immaterial 
issue,  and  thereupon  a  verdict,  upon  which  the  Court 
cannot  know  for  whom  to  give  judgment,  whether 
for  the  plaintiff  or  defendant,  a  repleader  is  regularly 
to  be  awarded ;  for  such  immaterial  issue  is  not  aided 
after  verdict  by  32  Henry  V  III.  c.  30.  or  any  of  the. 
statutes  of  jeofail. 

WooDBRiDGE,  Chief  Judge.  This  does  not  touch 
the  present  case. 

Cook.     True ;  but  the  trial  in  this  case  has  not 

touched  the  merits  of  the  cause.     This  is  a  motion 

4 .  fliat  the  Court  will  favour  in  order  to  do  substantial 
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tagc        justice.    Burr.  Rep.  vol.  1.  p.  292  to  301.  Rex  v 
Walker.       Roger  Philips  J  Mayor  of  Caermarthen. 


Daniel  Chipmartj  e  contra*  The  authorities  do  not 
apply.  The  present  case  does  not  come  within  the 
rules  of  the  Court.  Here  a  motion  to  chancer  after 
verdict  and  judgment  has  been  filed,  and  a  motion 
for  repleader  is  beyond  all  rule.  But  not  to  insist  on 
this,  the  repleader  is  always  awarded  from  something 
intrinsic,  the  record  (never  extrinsic,)  or  when  the 
parties  join  issue  upon  an  immaterial  fact^  which  can- 
not help  the  Court  to  found  a  judgment,  but  not  be- 
cause  the  party  has  mistaken  his  ground  of  defence. 
Parties  may  have  several  grounds  of  defence.  Some 
may  be  preferable  to  others,  and  have  their  election. 
In  this  case  the  party  had  his  election,  and  the  issue 
has  been  decided  against  him  upon  a  material  fact* 

Per  Curiam.  From  the  statement  of  the  defend- 
ant's counsel,  this  appears  to  be  a  hard  case.  But  the 
Court  cannot  relieve.  Here  is  a  material  issue  joined, 
verdict,  and  judgment.  The  Court  will  not  award  a 
repleader  after  judgment 

Motion  discharged,  and  cause  continued  by  order 
of  Court.* 

Daniel  Chipmany  for  plaintiff. 
John  Cooky  for  defendant. 

■■       ■■■»■'  ■■      I    Bill  ■  ■  I  ■  ■  ■— i^lMi» 

*  The  defendant  sought  relief  in  the  Court  of  Chancei7« 
and  obtained  a  decree  containing  a  perpetual  injunction  upjril" 
this  suit,  February  tcrin,  A.D.  1805.  -^ 
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BENNINGTON  COUNTY,  FEBRUARY  TERM, 

A.  D.  1801. 


ENOCH  fVOODBRIDGEj  Chief  Judge. 

LOTTHALL,^    J  ^.«Vanr  J«^.,. 
NOAH  SMITH,  5 


State  against  Truman  ScyJiREs,  Esquire. 

SPECIAL  rule.  Upon  a  rule  to 

David  Fay,  State  Attorney  for  said  County,  here  Coart  wUi  not 
moves  the  Court  for  a  special  rule  to  be  served  upon  ^jrofthcCowt 
Truman  Squires,  attorney  in  this  Court,  to  shew  s^tiSti^ 
cause,  if  any  he  have,  why  he  should  not  forthwith  ^^*of  "Se^ 
deliver  to  the  grand  jurors,  duly  impanelled,  sworn,  ^*n?  J^T* 
and  charged  bv  this  Court,  at  this  now  term,  dili-  notes  •llgffe8^ 

.  .         /        -  _  1         J.  cd  to  have  been 

-gently  to  mquire  after  and  true  presentment  make  c»  forged,  which 
all  felonious  breaches  of  the  law,  for  their  inspection  rered  to  the  oi- 
and  examination,  two  certain  promissory  notes  (which  SMioncowSc 
he  holds  in  his  hands  as  attorney  to  one  Thomas  Mal^  g.  d?e^"  iS2^ 

pected  of  com* 
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state        lory,)  for  the  sum  of  twenty-five  dollars  each,  purr 

Squires.       porting  to  huvc  been  made  by  one  Silas  Hubbely  te 

"  the  said  TIio?nas  Mallenj  ;  \\\c  smd  Ma//ert/  having 

been  recognised  by  Mr.  Justice  Sexton^  of  Man- 
Chester^  in  this  County,  to  appear  and  answer  m  this 
Court  touching  sucli  things  as  might  be  charged 
against  him  for  the  falsely  and  feloniously  forging  and 
making  the  said  notes  ;  the  Grand  Jurors  having  the 
same  now  under  their  consideration. 

David  Faijy  State  Attorney. 
Rule  granted. 

And  now,  on  the  same  day  of  the  term,  Mr.  Squires 
shewed  cause,  and  observed-— 

That  he  felt  himself  delicately  situated  between 
tlie  duties  due  to  his  client  and  the  government.    As 
an  attorney  of  the  Court  he  had  a  reputation  to  pre- 
serve, which  must  be  principally  grounded  upon  his 
unshaken  attachment  to  the  interests  of  his  client. 
As  a  citizen  he    owed  duties  to  the  government, 
w  hich  he  at  all  times  esteemed  it  incumbent  upon 
Jiim  promptly  to  discharge.    The  report  that  as  an 
attorney  h*e  had  wantonly  disclosed  the  secrets  of  his 
client,  and  unnecessarily  exposed  him  to  public  pro- 
secution,  and  perhaps  infamous  punishment,  would 
be  painful.    But  the  very  imputation  that,  in  defiance 
of  his  duties  as  a  good  citizert,  he  has  suppressed  evi- 
dence of  crime,  and  sheltered  the  accused  from  pub-. 
lie  prosecution,  might  sully  his  character  as  afioffir 
cer  of  the  Court,  and  an  honest  man.    As  the  pofl|t 
whether  he  should  disclose  the  papers  in  questioit^ 
|Lhe  Grand  Jury,  could  not  be  decided  by  considenr 
tion^  merely  moral  or  honourable,  but  by  coqnd^iilk^ 
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^ons  of  constitutional  and  legal  propriety,  he  had  he-         sute 
sitated  to  decide  for  himself,  and  liad  suggested  to       squires. 
the  State  Attorney  the  measure  of  filing  this  rule ;         " 
and  confessed,  that  he  anticipated  from  the  decision 
of  the  Goiirt,  to  which  he  should  cheerfully  submit, 
a  direction  to  duty,  and  a  sanction  for  his  conduct. 

At  present  it  behoved  him,  as  attorney  to  Thomas 
Maiien/j  to  shew  cause  why  the  rule  should  not  be 
made  absolute.  He  conceded  tliat  he  held  in  his 
possession  certain  promissory  notes  of  the  purport  of 
those  mentioned  in  the  rule,  and  stated  tliat  they  were 
delivered  to  him  by  Thomas  Mailer y;  that  in  the  or- 
dinary course  of  the  business  of  his  office,  he  should 
have  holden  himself  as  accountable  to  Mallery  only 
for  the  control  of  them,  to  whom  he  considered  him- 
^If  still  attorney. 

He  then  argued  from  the  intimacy  subsisting  be- 
tween persons  in  the  relation  of  attorney  and  client, 
which  in  many  cases  amounted  to  almost  personal 
identity  in  the  contemplation  of  Jaw.  This  intimacy, 
like  that  between  husband  and  wife,  was  highly  re- 
spected in  judicial  proceedings.  When  an  attorney 
is  sworn  to  testify  in  a  cause,  in  which  hp  is  or  has 
been  engaged  as  eounsel,  the  very  form  of  the  oath 
administered  contained  an  exception  of  such  matters 
as  have  been  communicated  to  him  in  confidence  by 
his  client^  That  the  bill  of  rights  prefixed  to  our 
constitution  of  government,  declares,  "  that  in  all  vemumt  stat. 
prosecutions  for  criminal  offences,  a  person  cannot  J^^.  1.1  ^'  ^^' 
be  compelled  to  give  evidence  against  himself;"  that 
this  clause  in  the  bill  of  rights  was  one  of  the  distin- 
guishing marks  between  a  despotic  and  free  govern- 
mkent,  and  shpuld  not  be  shaken  Iby  any  considera- 
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tions  of  present  expediency.  That  by  tlie  same  bill 
of  rights,  any  person  accused  of  a  crime  hath  a  right 
to  be  heard  by  counsel.  But  how  shall  the  accused 
venture  to  instruct  his  counsel  in  the  nature  of  his 
defence,  if  the  papers  communicated  in  the  confi- 
dence of  a  private  consultation,  might,  in  the  course 
of  the  prosecution,  by  the  order  of  the  Court,  be  ex- 
torted  from  his  counsel,  and  used  as  evidence  against 
him?  Would  not  this  in  most  cases  defeat  the  bill  of 
rights  ? 

Mr.  Squires  then  observed,  that  the  clauses  read 
from  the  bill  of  rights  are  but  in  affirmance  of  the 
common  law ;  and  cited  Burrow^s  Reports^  vol.  3. 
p.  1687.  Rex  V.  Dixon. 


TSrmiont  Stat, 
vol.  1.  p.  334 


The  State  Attorney,  in  reply,  observed,  that  he 
hold  the  bill  of  rights  in  high  respect ;  but  he  could 
not  refrain  from  noticing,  that  the  Legislature  had 
considered  that  the  clause  which  sheltered  a  person 
from  being  compelled  to  give  evidence  against  him* 
self,  did  not  admit  of  so  extensive  a  construction  as 
that  contended  for  by  Mr.  Squires.  Provision  had 
Ix^cn  made,  for  search  warrants  in  tlie  case  of  stolen 
goods ;  and  in  the  case  of  counterfeited  coins,  a  per- 
son mai/  be  compelled  to  give  evidence  against  him- 
self. The  act  declares,  "  that  every  Justice  of  the 
Peace  within  this  State  is  hereby  authorised  and  em- 
powered, and  it  is  hereby  made  his  duty  to  seize  and 
take  into  custody  every  piece  of  such  false,  forged, 
altered  or  counterfeited  coin,  which  he  shall  see,  ob-  * 
serve,  or  have  knowledge  of,  and  the  same  shall  re- ' 
tain,  entering  the  name  of  the  person  or  persons  from 
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whom  he  took  the  same,  and  at  his  discretion  to  sute 
cause  the  person  or  persons  from  whom  he  took  such  Sqv^t . 
coin  to  come  befoie  him  to  be  exammed  in  the  pre-  -~— ^— 
mises ;  and  to  administer  an  oath  to  such  person  or 
persons,  to  declare  from  whom  he  or  they  received 
such  coin ;  and  proceed  in  his  inquiries^  in  manner 
aforesaid,  for  the  detection  of  the  author  of  such  mis- 
chief,  so  far  as  he  in  his  discretion  shall  think  neces- 
sary." If  the  progress  of  the  magistrate's  inquiries 
leads  to  the  felon  himself,  he  will  be  compelled  to 
give  evidence  against  himself,  and  that  under  oath. 
But  be  that  as  it  may,  he  thought  it  his  duty,  as  pub- 
lic prosecutor,  to  pursue  every  legal  course  to  bring 
offenders  to  condign  punishment.  If  the  Court  con- 
sidered this  demand  upon  Mr.  Squires  not  warrant- 
ed by  law,  he  should  cheerfully  submit  to  the  de- 
cision. 

Wo  ODBRiDGE,  Chief  Judge.  The  attoniey  in  this 

case  must  be  considered  as  the  keeper  of  these  notes 

ior  his  client.    If  so,  in  contemplation  of  law  they  arc 

iri     the  possession  of  Thomas  Mal/ery.     I  doubt  the 

P»"c>priety  of  ordering  papers  thus  situated  out  of  his 

possession  for  the  purpose  of  making  use  of  them 

^g^iinst  him.    It  is  true  there  are  search  warrants  for 

^^   discovery  of  stolen  goods ;  and  magistrates  who 

seize  base  coin,  arc  authorised  to  examine  persons 

Ough  whose  hands  it  may  have  passed,  under  oath. 

these  are  statute  provisions,  which  do  not  con- 

ert  the  bill  of  rights.    There  are  no  instances  of 

to  search  for  papers  correctly  issuable  at 


152 


BENNINGTON  COUNTV, 


state  If  Mallery  makes  use  of  these  notes  to  support  ari 

Sqi^i.      action,  the  Court  before  whom  such  action  is  tried 
-  may  and  ought  to  direct  them  to  be  stopped.     The 

case  in  Burrows  I  conceive  to  be  in  point. 


Hall,  Judge.  I  consider  the  only  power  the 
Court  have  over  such  papers,  while  in  possession  of 
the  party  or  his  attorney,  whom  I  consider  to  be  one 
in  contemplation  of  law,  must  be  when  they  are  at- 
tempted to  be  exhibited  in  evidence  in  this  Court.  I 
do  not  think  we  have  any  more  power  over  these 
notes  than  we  have  over  any  other  private  papersi 
which  Mr.  Attorney  may  suggest  are  in  the  custody 
oi^  Mallery  J  and  which  he  may  esteem  requisite  to 
maintdn  a  prosecution  against  him*  I  am  for  db« 
charging  the  rule. 

Smith,  Judge.   I  am  of  the  same  opinion. 

Rule  discharged* 

Z).  Fay,  State  Attorney,  for  the  StatCr 
I         Truman  Squires^  prg  se^ 


.  «i 
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Jonathan  Pierce,  Appellant, 

against 
Joseph  Hindsdall,  Junior,  Appellee. 

THIS  was  an  action  of  trover  and  conversion,  in  in  trover  for  a 
which  the  plaintiflf  declared,  that  die  defendant  had  bv*the  piahitiff 
converted  to  his  own  use  a  certain  bay  mare,  the  eu,fgned"'from 
property  of  the  plaintiff.  the  youth  by  a 

r      r       J  1  swindhng   con- 

General  issue  joined,  and  put  to  the  Jurv.  ^»ct,  tin-  son  ig 

•*  *  "^  inadmissible  as 

a    witness    on 

Jonathan  Robtnsony  for  the  plaintitt,  stated,  that  piamtijfr. 
Pierce  loaned  the  mare  to  his  son  Horward  Pierce^  to 
ride  to  the  western  part  of  the  State  of  JVew-York^ 
who  on  his  journey,  without  the  knowledge  or  con- 
sent of  his  father,  sold  her  in  a  swindling  bargain  to 
one  Chenet/j  of  Bennington^  who  for  a  valuable  con- 
sideration sold  the  mare  to  the  defendant. 

Mr.  Robinson  now  offered  Howard  Pierce  as  a  wit- 
ness to  prove  this  statement. 

Israel  Smith  and ,  objected*  They  con- 

tended,  that,  from  the  statement  of  the  plaintiff's 
counsel,  Howard  Pierce  is  interested  in  the  event  of 
the  suit ;  and  although  his  interest  may  not  be  direct 
it  is  consequential,  and  ought  to  exclude  him  from 
testifying.    The  same  principle  will  apply  in  the  con- 
veyance oi personal  as  real  property.     In  the  convey- 
^mce  of  real  property,  no  one  in  the  line  of  ancestry 
can  be  admitted  to  vitiate  or  strengthen  his  title,  but 
Ss  estopped  to  say  that  he  has  conveyed  an  estate  in 
Xiehich  he  has  no  propert}-.     In  case  plaintiff  recovers 
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Pierce        here,  tlic  rccord  may  be  given  in  evidence  in  a  futone 

Himisdaii      action  brought  by  him  against  this  witness.     They 

**""*****"*  further  observed,  that  it  had  been  determined  by 

Lord  Mansfieldy  that  the  drawer  of  a  bill  of  exchange 
cannot  be  admitted  as  a  witness  to  prove  the  J^ccept- 
ance,  and  thereb)^  strengthen  tlie  security  given  by 
him  to  the  payee ;  and  that  this  case  comes  within 
the  same  principle. 

Robinson  replied,  that  the  principles  which  govern 
the  conveyance  of  real  property  will  not  apply  to  the 
transfer  of  personal.  That  the  rules  which  control 
evidence  in  case  of  bills  of  exchange,  are  aside  from 
those  which  regulate  the  transfer  of  property.  The 
indorsement  of  a  bill  of  exchange  or  promissory  note 
is  but  the  transfer  of  a  chose  in  action.  ITie  sale  of 
a  chattel  is  always  accompanied  with  possession  and 
delivery. 

Bills  of  exchange  are  creatures  of  the  law  mer- 
chant, and  the  whole  operation  of  them,  as  regulated 
by  British  statutes  and  decisions,  is  for  the  facili- 
tating  commerce,  and  aside  of  the  common  law. 

That  the  point  in  contest  had  been  decided  in  the 

case  of  • ads.  Billings^  where  the  witness  was 

admitted  to  testify.  Here  if  there  is  any  interest  in  the 
witness  it  is  against  himself;  and  where  the  interest 
is  against  the  witness,  he  is  willing  to  testif}-,  and  the 
party  producing  him  will  risk  his  testimony,  the  wit- 
ness is  admissible. 

Per  Curiam.  The  witness  is  inadmissible.  He 
shall  not  be  permitted  to  testify  that  he  had  no  ]mv 
pertj^  in  the  chattel  vended  by  him  as  his  property. 


*  I 
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He  is  consequentiy  interested  in  the  event  of  this  suit.  ^»*'^ 
Plaintiff  had  his  remedy  against  the  witness  or  the  HindsdaU. 
defendant  at  his  election.  A  judgment  in  favour  of 
the  plaintiff  in  the  present  action  might,  by  the  wit- 
ness, Howard  Pierce^  be  pleaded  in  bar  to  a  future 
action,  which  the  present  plaintiff  might  hereafter 
institute  against  him. 

Witness  incompetent. 

Jmuithan  Robimorij  for  plaintiff. 

Israel  Smith  and       ■    — — ,  for  defendant. 
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pffered   in  evi- 

denoe  and  the  declaration,  will  be  fatal    lutimatioo  of  the  Court. 
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had  been  for  six  years  aforesaid  duly  appointed  by  Harris 
the  Legislature  of  Vermont^  commissioned  and  sworn  Lawrence  et  aL 
to  the  office  of  Justice  of  the  Peace  within  and  for  -— — — — 
the  County  of  Bennington^  and  to  the  time  of  the 
publication  of  the  libel  aforesaid,  was  always  reputed, 
esteemed,  and  accepted  amongst  all  his  neighbours, 
Sec.  to  be  a  person  of  good  name,  and  also  to  have 
administered  in  his  said  office  of  Justice  of  the  Peace 
as  aforesaid,  within  his  jurisdiction,  with  honesty, 
firmness,  and  impartiality,  always  conducting  therein 
as  became  an  upright  magistrate  of  the  people,  and 
thereby  acquiring  large  sums  of  money,  to  the  com- 
fortable  support  of  himself  and  family,  and  great  in- 
crease of  his  riches,  to  wit,  at  Shaftsbury  aforesaid : 
yet  the  defendants,  well  knowing  the  premises,  but 
falsely  and  maliciously  contriving  and  intending  to 
injure  the  plaintiff  in  his  good  name,  and  to  prevent 
the  Legislature  of  the  State  of  Vermont  from  re-elect- 
ing  the  plaintiff  to  the  office  of  Justice  of  the  Peace, 
and  to  ruin  him  in  his  reputation  and  credit  therein, 
did,  on  the  27th  day  of  September,  A.  D.  1799,  at 
Shaftsbury  aforesaid,  write  and  publish  the  following 
false  and  scandalous  libel  to  divers  good  people  of 
this  State,  when  in  their  General  Assembly  convened 
at  TFindsor,  in  the  County  of  fTindsor,  at  their  stated 
sessions  holden  in  the  month  of  October ^  A.  D.  1799, 
of  and  concerning  the  plaintiff,  in  the  words  folhwingy 
to  wit : 

To  the  Honourable  the  Legislature  of  the  State  of 
Vermont^  to  be  convened  at  Windsor ^  the  second 
Tl^tesday  of  October  next. 
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Harm  Th^  petition  and  remonstrance  of  us  the  subacri- 

Lawrence  et  ai.  bers,  inhabitants  of  Shaftsbury^  in  which  we  humbly 

■        state  the  following  facts,  relative  to  the  conduct  of 

^benezer  Harris,  Esquire,  Justice  of  the  Peace  in 

said  Shaftsburify  to  wit : 

The  said  Ebenezer,  instead  of  preserving  the 
peace,  is  himself  a  peace-breaker.  He  has  been 
guilty  of  quarreling,  threatening  and  fighting  cm  the 
sabbath  and  other  days.  He  has  been  guilty  of  over* 
reaching  and  obtaining  an  undue  advantage  in  obtain- 
ing property  of  his  neighbours.  He  does  not  possess 
that  uprightness  and  integrity  of  heart  and  manners 
that  become  the  man  who  is  entrusted  with  the  com- 
mission of  tlie  Peace.  All  which  we  are  ready  ta 
prove.  '^ 

We,  therefore,  confiding  in  the  wisdom  and  up- 
rightness of  the  Legislature,  do  solemnly  protest 
against  the  appointment  of  the  said  Mbenezer,  and  as 
in  duty  bound  shall  ever  pray. 

Shajisbury,  27th  September,  1799. 

Subscribed  with  the  proper  names  of  the  de- 
fendants* 

By  the  means  of  the  writing  and  publishing  of 
which  false,  malicious  and  defamatory  libel,  he  the 
said  Ebenezer  Harris  is  greatly  injured  in  his  good 
name,  fame,  credit  and  reputation ;  and  is  bfQttg|i|t 
nto  public  scandal,  ignominy  and  disgrace  among  aU 
his  neighbours,  friends  and  acquaintance,  and  those 
to  whom  the  integrity  and  innocence  of  the  mSA 
Ebenezer  were  unknown,  have,  from  the  time  of  tte 
publishing  the  said  libel,  vehemently  suspected  the 
said  Ebenezer  to  have  been  a  breaker  of  the 
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8tc.  fas  charged  m  the  libel^J  and  have  on  that  ac-       iiarri» 
count  wholly  refused,  and  still  do  more  and  more  re-  Lawrence  et  ai. 
fuse  to  have  any  commerce,  discourse  or  acquaint-  ""■*""" 
ance  with  him,  or  to  do  business  before  him  as  a  ma- 
gistrate as  aforesaid,  as  they  were  used  and  accus- 
tomed to  do,  and  otherwise  would  have  done,  had  not 
isaid  false,  8cc.  libel  been  written  and  published ;  and 
the  said  Ebenezer  is  otherwise  greatiy  injured,  &c. 
to  lus  damage  10,000  dollars. 

The  defendants  pleaded  severally  the  general  issue. 
Plaintiff  joined.  Defendants  gave  notice  under  the 
statute,  that  they  should  give  die  truth  of  the  words 
in  the  supposed  libel  set  forth  in  evidence  on  their 
defence ;  and  the  issues  went  to  the  Jury. 

Plaintiff's  counsel  now  offered  to  read  in  evidence 
a  paper  purporting  to  contain  die  libel  declared 
upon. 

The  counsel  for  the  defendants  objected,  alleging 
a  variance  between  the  libel  declared  on  and  that 
offered. 

Chauncey  Langdon^  for  defendants.  The  plaintiff 
declares,  **  in  the  words  following ^  to  witj^^  yet  the 
word  **  heinous^^  is  in  the  paper  offered  in  evidence, 
but  omitted  in  the  libel  declared  upon.  There  is 
also  a  variance  in  this :  In  the  paper  offered  in  evi- 
dence are  the  words  "  obtaining  property  of  his  neigh- 
bourSj^  simply  ;  in  the  libel  declared  on,  "  over^ 
fetching  and  obtaining  an  undue  advantage  in  obtain- 
illpiMnoperty  of  his  neighbours."   The  paper  offered 
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Harrif  in  evidence  appears  to  have  been  signed  by  the  de- 
Lawrence  et  ai.  fendants  and  twelve  others,  making  twenty  signa- 
*'"'~""'*'"*^  tures  in  the  whole.    The  declaration  merely  states^ 

"  signed    by     the    defendants,    w^ith    their    proper 
names." 

There  are  two  modes  of  declaring  upon  libels,  to 
wit,  in  hccc  verba^  in  these  words,  or  cujus  tenor,  to 
this  intent.  So,  when  an  act  is  relied  upon  in  a  decla- 
ration, you  may  generally  declare  in  hac. verba  or 
cuJus  tenor.  But  in  libels,  if  a  plaintiff  elects  to  de- 
clare in  hcec  verba ^  he  is  bound.  He  cited  Jacobus 
Low  Diet.  Toml.  edit,  under  the  head  "  Libels  ;^^ 
Gilberts  Law  of  Evidenee,  p.  852.  Capel  Loffs  edit. 
Com.  Dig.  vol.  4.  p.  718.  Swift^s  System,  vol.  2. 
p.  50.  Upon  demurrer  to  a  declaration  upon  a  libel 
declared  to  be  in  hac  verba^  nor  for  not,  although  ex- 
pressing the  same  sense,  was  held  to  be  fatal.  Read 
as  advisory. 

David  Fayy  contra.  The  authorities  cited  by 
Mr.  Langdon,  are  all  in  cases  of  criminal  prosecu- 
tions for  libels.  In  such  cases,  more  strictness  is  re* 
quired  in  favour  of  the  subject.  No  such  decisions 
in  civil  cases  can  be  produced.  Again,  there  is  a 
distinction  betwixt  the  doctrine  of  libels  as  received 
in  England  and  in  this  country.  In  our  mode  of  ju- 
diciary process  on  libels,  our  opponents  can  shew  no 
hardships  suffered  and  no  advantages  gained  by  midi 
omissions.  If  the  English  doctrine  of  libels  aj^plies  • 
here,  why  not  adopt  it  to  its  greatest  extent  ?  'Wbt 
same  boc^ks  will  shew,  that  defendants  in  Ef^fkmd 
could  not  give  the  truth  of  the  libellous  matter  ^S 
evidence.    Tliis  would  operate  in  such  manner  upoa 
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their  clients,  as  that  they  would  not  wish  so  far  to  re*       Harris 
cognise  the  English  doctrine  of  libels.  Lawrence  ctai 


^■tf 


Chauncey  Langdon^  in  reply.  This  kind  of  action 
ought  not  to  be  favoured,  and  a  person  instituting  it 
eught  to  be  well  advised.  No  distinction  can  be 
shewn  between  a  civil  action  and  an  information  for 
a  libel,  as  to  the  strictness  required.  Although  no 
injury  can  be  shewn  as  suffered  by  defendants  through 
the  introduction  of  this  inapplicable  paper,  yet  when 
suitors  seek  for  justice,  they  must  pursue  it  in  the 
right  way.  If  in  the  wrong  mode,  defendants  have  a 
right  to  withstand  such  process  as  may  not  comport 
with  the  regulations  of  Courts* 

We  deny  that  all  our  authorities  were  reports  of 
oriminal  process.  The  law  writers  cited  speak  of  in- 
formations and  civil  actions^  and  apply  the  doctrine 
we  contend  for  equally  to  each. 

The  doctrine  as  to  justification,  by  proving  the 
truth  of  the  words,  does  not  apply  to  civil  actions 
more  in  England  than  here.  But  granting  the  cases 
cited  applied  the  doctrine  exclusively  to  actions  of  a 
criminal  nature,  and  the  truth  in  justification  prohi- 
bited  in  favour  of  the  King,  then  surely  the  argu-^ 
ments  derived  from  it  would  apply  with  redoubled 
force  here.  If  in  a  government  where  the  royal  pre- 
rogative and  the  characters  of  men  in  high  office  are 
peculiarly  guarded  by  the  laws,  so  far  that  the  truth 
of  a  libel  shall  not  be  given  in  evidence  in  justifica- 
tion, yet  if  even  there  they  allow  the  slightest  vari- 
ance  to  avsdl  in  exception  to  evidence,  surely  in  this 
free  country  a  still  greater  latitude  should  be  allowed, 
ff  the  King,  armed  with  the  terrors  of  his  royal  prero% 
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Harris       gative,  and  jealous  of  his  dignity,  when  he  arraigns 
^etaL  his  subjects  for  libelling  his  sacred  majesty,  allows 
*""-—"  by  law  the  subject  the  privilege  of  taking  exceptions 

to  any  ^-ariance  suffered  by  the  mistake  of  his  attor- 
ney-general, surely  a  republican  citizen  may  expect 
the  same  pivilege. 

Mr.  Ijongdon  was  proceeding  to  shew  the  im- 
portance of  the  %~ariances  excepted  to  in  the  de- 
murrer to  the  evidence ;  but  was  interrupted  by  the 
Court,  who  intimated  that  their  judgment  would  be 
against  the  admission  of  the  p^icr  ofiered  in  evi- 
dence. 

/Ijy  now  moved  to  amend  the  declaration,  to  make 
it  comport  with  the  libel  o&rcd  in  evidence. 

On  trial  to  the  Langdon  objected.  The  amendment  prayed  for 
wiu  CO  mutioo  must  rest  upon  our  statute,  whicn  is  nearly  a  trans- 
ciantion  a-  cript  of  the  scvenil  statutes  of  jeofails  in  England. 
payment  ^^  ConscquenUy  the  English  authorities  wiU  wdl  appfy 
^^^"^  to  shew  how*  far  amendments  are  allowable.    The 

great  principle  of  amendment,  as  laid  dovin  in  the 
books,  is,  that  there  shall  be  something  on  record  to 
amend  by.  But  statutes  of  jeofail  never  were  de* 
signed  to  encourage  or  aid  the  mistakes  of  counsel 
or  attomics.  Here  the  plaintiff  has  elected  his  mode 
to  declare,  and  must  be  bound  bv  it.  There  is  no 
defect  in  the  process  or  mode  of  bringing  the 
and  the  decliiiatioa  is  apparently  good,  but  a 
mistake  of  the  attorney  draiuiig  tl.c  declaration  hm^ 
intervened.  He  ciicd  dmu  Dig.  vol.  1.  p.  453.479. 
and  proctcdvd — 


•■»• 
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The  present  motion  does  not  embrace  a  mere       Httris 
amendment,  such  as  is  contemplated  in  the  books,  Lawrence  et  aJ. 
but  in  fact  goes  to  alter  the  very  action  itself.     It  """"^ 
alters  the  whole  defence.     An  amendment  of  this 
nature  would  be  novel  in  the  decisions  of  the  Court. 
I  well  recollect,  that  some  terms  since  the  Court  re- 
fused  permission,  in  Rutland  County,  so  to  amend  a 
declaration,  as  among  several  general  to  insert  a  spe- 
cial count. 


•;  in  reply.     The  great  object  of  all  sta^ 


tutes  of  jeofails,  and  indeed  it  should  be  the  great 
object  of  Courts  of  Justice,  to  keep  parties  in  Court 
imtil  justice  be  rendered  to  them.  Our  statute  of 
jeofails  is  very  broad,  contemplating  all  possible  cases 
of  amencipient  short  of  creating  a  new  action.  This 
very  liberal  act,  which  has  freed  justice  from  the 
shackles  of  ancient  techniae,  certainly  should  not  be 
limited  by  a  recurrence  to  those  very  principles  from 
which  it  was  designed  to  detach  judicial  proceedings* 
Mr.  Langdon^s  positions  go  to  exclude  all  amend'- 
ments.  Here  neither  the  name  or  the  nature  of  the 
acti<m  or  the  pleadings,  will  be  affected  by  the  pro- 
^posed  amendment  In  England  we  sliall  shew  by 
the  books  their  Courts  have  gone  greater  lengths^ 
Burr.  Rep.  vol.  2.  p.  755.  Alder  v.  Chip. 

Fay  likewise  here  read  the  case  of  Bonjietd^  ^i 
tOMy  v.  Milnerj  Burr.  Rep.  vol.  2.  p.  1098.  and  Jac. 
Law  Diet.  Tomlim's  edit,  under  head  of  "  Amend- 
mentJ*^ 
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Harri»  The  Court  allowed  the  plaintiff  to  amend  under 

V. 

Lawrence  et  al.  Hilc  to  pay  costs  to  defendants. 

The  amendment  was  made  instanter,  and  the  cause 
proceeded  to  the  Jury,  who  found  their  verdict  fcA* 
the  plaintiff,  one  dollar  damages  and  his  costs. 

David  Fay  and ,  for  plaintiff. 

Chauncey  Langdouy  for  defendants. 


Ebenezer  Harris,  Esquire^ 

against 
BiGELow  Lawrence  etaL 


In   an  actioii      QUESTION  of  costs,  on  the  construction  of  the 

upon  a  libel,  if 

piaintiOii  reco-  97th  scction  of  the  judjcian^  act,  with  its  provisoes. 

ver     above   7  \ 

doiups  in  the      This  was  ail  action  of  trespass  on  the  case  fot  a 

Countv  Court,  a  ^  ^  •  •    • 

and  defendant  libcL  At  the  Count)  Court,  general  issue  was  joiii«> 
pi«ii,nE*  reco-  cd  and  put  to  the  Jury,  who  returned  a  verdict  fir 
premc  Court  the  plaintiffs  SOO  dollars  damages  and  costs,  Judg^ 
he'^hliu'lSrno  "^^^  entered  up  accordingly,  Defendants  appealed; 
WTccoButhan  ^^  ^^^  ^t  this  term  cause  went  to  the  Jury  on  the 

same  pleadings  as  in  the  Court  below,  who  found  a 
verdiu  fur  plaintiff,  one  dollar  damages  and  his 
eo^ts. 


Lavid  Fay^  for  plaintiff^  moved  the  Court  for  ^ 
costs. 
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/  Chauncey  Langdon  objected,  and  groundM  his        Hams 
bbjection  upon  what  he  considered  a  correct  ion-  Lawrence  etaL 
struction  of  the  statute,  which  enacts,  "  that  in  Jl  ^;~^^7sutr 
actions  of  trespass  quare  clausum  fregitj  other  thai  ^^^'  ^-  P-  ^ 
those  in  which  the  right  of  title  or  possession  of  any 
land,  tenements  or  hereditaments  shall  come  in  ques- 
tion, all  actions  of  the  case  for  slanderous  words^  all  ac- 
tions of  assault  and  battery,  and  all  actions  of  impri- 
sonment hereafter  prosecuted  in  any  of  the  courts  of 
record  in  this  State,  if  the  damages  found  or  assessed 
by  the  Jury  do  not  surmoimt  the  sum  of  seven  dol- 
larsj  the  Court  shall  allow  no  greater  costs  than  da- 
mages. 

"  Provided,    if  the  defendant  appeal  from  such 
judgment,  or  review  the  cause,  and  final  judgment 
shall  be  rendered  for  the  appellee  or  reviewee,  he 
shall  recover  full  costs." 

The  proviso  controls  the  preceding  section.  The 
words  **  such  judgment^  ^  ^pply  ^^  it»  ^^d  place  it  upon 
such  or  that  judgment  upon  which  the  appeal  or  re- 
view was  taken.  It  was  manifestly  the  design  of  the 
Legislature  to  check  litigation.  If  the  plaintiff  re- 
covered at  the  lower  Court  under  seven  dollars,  and 
defendant  appeals,  he  the  plaintiff,  upon  final  reco- 
very,  shall  have  full  costs.  But  if  the  plaintiff  in  the 
lower  Court  recover  above  seven  dollars,  say  300 
dollars,  as  in  the  present  case,  the  defendant  does  not 
appear  litigious  in  his  appeal ;  therefore  in  such  case, 
if  the  plaintiff  shall  recover  under  seven  dollars,  he 
shall  have  no  more  costs  than  damages. 

■  ,  for  the  plaintiff,  in  reply.    We  sub- 


mit our  construction  of  the  statute,  which  we  doukt 
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Harris  not  "w^  be  found  correct*  I£  the  suit  is  concluded  in 
i4iwrence  et  ai.  the  Oounty  CouTt,  the  plaintiff  shall  recover  costs 
"■'— ^*"~*  ov^r  or  under  seven  dollars,  as  the  case  may  be ;  but 

ifdefendant  will  appeal  or  review,  and  plaintiff  reco- 
ver again,  he  shall  be  entided  to  full  costs.    The  pro- 
viso embraces  all  cases  in  which  the  defendant  ap- 
peals.   Even  if  the  damages  are  under  seven  dollars, 
he  shall  recover  full  costs. 

WooDBRiDGE,  Chief  Judge.  If  judgment  is  ren- 
dered  below  for  seven  dollars  or  under,  and  defendant 
appeal,  and  plaintiff  again  recover,  let  the  sum  be 
what  it  may,  he  shall  have  full  costs.  But  if  the  first 
judgment  is  above  seven  dollars,  and  defendant  ap- 
peals, there  shall  be  no  more  costs  than  damages. 
This  is  the  plain  language  of  the  statute. 


■  -,  for  plaintiff.  Under  favour,  this  would 

be  a  very  extraordinary  construction.  It  would  say- 
to  the  plaintiff,  if  you  recover  a  first  judgment  of  cmly 
seven  dollars,  by  which  it  is  shewn  that  you  have  sus- 
tained but  a  small  injury,  and  defendant  appeals  upon 
the  recovery  of  even  a  small  sum  on  the  second  verdict^ 
you  shall  have  full  costs.  But  if  you  have  shewn  by 
the  first  verdict  that  your  injury  has  been  great,  and 
have  recovered  a  large  sum  in  damages,  then  Mi  % 
second  recovery  you  shall  measure  your  costs  hf 

your  damages. 

.    ■..."  »•■ 

Fay.     Since  we  are  so  unfortunate  as  to 
from  the  Court  in  our  construction  of  the  «law^'  •• " 
will  suggest,  that  we  do  not  consider  the  present  «^ 
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tion  Mrlthin  the  purview  of  the  statute,  which  includes       Hanit 
actions  for  slanderous  words  only.    This  action  is  for  Lawrence  et  iL 
a  libel.    There  is  here  a  wide  technical  distinction.      — — — — 

Sedper  Curiam.  Let  no  more  costs  than  damages 
be  taxed. 


Gideon  Olin,  Esquire, 

against 

Nathaniel  Chipman,  Esquire. 

(Reserved  Case.) 

ACTION  on  the  case  for  a  libel. 

This  was  an  action  for  writing  and  causing  to  be 
published  by  the  defendant,  of  and  concerning  the 
plaintiff,  in  the  Green  Mountain  Patriot^  a  paper 
printed  at  Peachum^  a  libel  ^^  of  the  meaning  and  pur- 
port foUomng^  to  iw^'*— "  Electioneering  Communis 
catkn.^*  The  paper  was  produced  containing  the 
supposed  libel,  and  proved  by  the  depositions  of 
Pairletf  and  Goss^  &c.  By  the  same  evidence  it  was 
proved,  that  the  word  **  electioneering ^^^  which  in  the 
newspaper  produced  preceded  the  piece  charged  as  a 
libel,  was  not  part  of  the  writing  published,  but  was 
prefixed  by  the  printers  to  notify  to  the  reader  the 
subject  matter  of  the  piece.  This  was  objected  by 
defendant's  counsel  as  a  variance.  It  was  further 
ot^jjeeted  by  said  counsel,  that  there  are  further  va- 
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oiin        riaticcs  between  the  writing  oflFered  in  evidence  smd 
Chipman.      thc  declaration  in  this  case :  for  that  in  the  declaratiou 
it  is  "  the  national  government"  instead  of  "  our  vol* 
tional  government,"  and  "  try-coloured^''  in  the  decla- 
ration in  two  words,  instead  of  "  tricolouredJ*^ 

On  exception  taken  by  defendant's  counsel  fat 
these  variances,  it  is  ordered  by  the  Court  that  the 
trial  proceed,  and  the  paper  adduced  be  read  in  evi- 
dence to  the  Jur}',  and  that  the  verdict  given  in  this 
cause  be  taken  subject  to  the  opinion  of  the  Court, 
whether  the  said  variances,  or  either  of  them,  are  in 
point  of  law  fatal  against  the  plahitiff,  or  if  the  same- 
or  either  of  them  are  amendable. 

By  order  of  Court, 

Samuel  Robinson^  2d  Clerk. 

Verdict  for  plaintiif. 

The  reserved  points  were  argued  this  term. 

Nathaniel  Chipman^  Esquire.    Here  are  two  points 
to  be  decided  in  the  reserved  case : 

First.  Are  the  variances,  or  any  of  them,  between 
the  libel  produced  by  the  plaintiff  in  evidence^  aad 
his  declaration,  fatal  ?  Are  they,  or  any  of  them, 
such  importance  as  would  by  judgment  of 
have  precluded  the  libel  in  the  newspaper  from 
read  in  evidence  ? 

Secondly.  If  such  variances,  or  any  of  them» . 
fatal,  would  the  Court  have  permitted  the  plaintiffs 
to  amend  his  declaration  as  would  have 
mode  of  dechu-ing  to  the  evidence  ? 
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Actions  of  this  nature  are  stricti  Juris.  Actions  of  oim 
tort,  as  relative  to  plaintiff  and  defendant,  differ  from  Chipman. 
other  actions  as  respects  both.  Rules  relative  to 
such  actions  are  ancient,  and  any  person  who  brings 
such  action  is  supposed  to  be  conusant  of  them.  The 
defendant  is  as  well  entitled  to  see  that  the  plaintiff  is 
kept  within  rules,  as  the  plaintiff  is  entitled  to  his 
judgment  if  pursued  within  these  rules,  but  neither 
of  them  are  to  be  favoured. 

That  these  variances  are  fatal,  will  appear  from  a 
candid  view  of  the  doctrine  on  this  subject. 

There  are  two  modes  of  declaring  for  words  : 

First.  In  the  words.  Thus :  The  defendant  did 
falsely  speak,  utter  and  publish,  of  and  concerning  the 
plaintiff,  the  following  words,  to  wit,  You,  meaning 
the  plaintiff,  are  a  perjured  villain ;  in  which  mode 
the  precise  words  are  set  forth. 

Secondlj^  By  the  sense.  That  is,  setting  forth 
the  substance  of  the  words,  thus :  The  defendant 
did  falsely  speak  and  publish  of  and  concerning  the 
plaintiff,  that  he  the  plaintiff  was  a  perjured  villain. 

So  there  are  two  modes  of  declaring  for  a  libel : 

First.    In  the  following  words. 

Secondly.  According  to  the  tenor  following. 

In  the  words.    Thus :  the  defendant  did  utter  and 
mblish  of  and  concerning  the  plaintiff,  a  false,  defa- 
^r*iatory  and  scandalous  libel,  in  the  following  words, 

wit,  It  is  hoped  that  the  freemen,  &c.  relating  the 
'<M'ds  precisely. 

By  the  sense.    That  is,  setting  forth  the  substance, 

the  defendant  did  falsely,  and  with  intent  to  de- 

the  plaintiff,  write,  utter  and  publish  in  writing, 

and  concerning  the  plaintiff,  tliat  he  the  plaintiff 
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oiin        did,  on  the  16th  of  Jugust,  with  a  number  of  other 
Chipiran.      pcFsons  fiom  BenningtoTij  &c,  go  to  Foxvnal,  and 
■  assist  in  raising  what  they  falsely  called  a  liberty- 

pole,  &c. 

The  plaintiff  in  the  present  case  has  not  adopted 
either  of  these  modes,    "  In  the  words  of  the  mean* 
ing  and  purport  follow  ing,  to  wit,"  is  not  common 
English^  but  it  is  conjectured  by  what  has  been  said 
by  the  plaintiff's  counsel,  to  intend  the  declaring 
upon  the  sense.    In  this  mode  of  declaring,  it  ought 
to  be.  The  defendant  did,  among  other  things^  falsely, 
8cc.  write,  utter,  8cc,  because  if  the  piece  contains 
any  thing  that  does  not  relate  to  the  plaintiff,  it  will 
be  impertinent  to  introduce  it ;  but  to  say,  ad  effec- 
tum^  to  the  purport,  says  the  case  read  is  nought, 
Salkeld^s  Beports^  vol.  2.  p.  417.    The  reason  is,  the 
plaintiff  is  to  give  either  the  words  themselves  or  the 
substance  of  the  v\  ords.    In  the  latter  case,  the  plain* 
tiff  need  not  regard  the  precise  mode  in  which  the 
words  are  addressed.    But  for  the  plaintiff  to  say  the 
words  are  of  such  an  import  or  such  a  meaning,  is 
to  assume  on  himself  the  province  of  the  Court,  that 
of  determining  the  construction  of  the  words.     He 
must  not  impose  on  the  Court  his  own  construction, 
but  give  the  words  either  literally  or  in  substance, 
and  leave  the  construction  to  the  Court.   If  the  plain- 
tiff had  declared  in  words  of  the  meaning  and  purpart 
Jbllowingy  to  witf  some  constrained  construction  might 
be  given  that  he  had  declared  upon  the  substance r 
but  his  using  the  definite  article  "  M^,"  nails  him  tc^ 
the  precise  words.    **  In  the  wordsJ^^   Here  he  de— 
Clares  in  hac  verba.    What  foUow^s  of  the  meaning 
and  purport  following  only  shews  the  constructkmiy? 
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puts  upon  the  precise  words,  to  which  by  his  mode        oi>n 
of  declaring  he  is  restricted ;  which  construction  it  has      cuipman. 
been  diewn  he  has  no  right  to  put.  ' 

If  then  the  declaration  is  upon  the  words,  surely  at 
first  blush  the  variances  are  fatal.  But  conceding 
tliat  *  m  the  words  of  the  meaning  and  purport  follow- 
ing' is  declaring  upon  the  sense ^  we  say,  that  the  in- 
aertioi¥  of  the  word  **  M^"  in  the  declaration  in  lieu 
of  "  ottr''  in  the  printed  paper,  has  altered  the  sense. 
Publishing  of  the  plaintiff,  that  he  was  violently  op- 
posed to  all  the  measures  oiour  national  government, 
would  be  readily  understood  to  mean  a  violent  oppo- 
sition in  the  plaintiff'  to  the  measures  of  the  govern- 
ment  erf  the  United  States  ;  but  not  so,  publishing  of 
the  plaintiff*  that  he  was  violently  opposed  to  all  the 
measures  of  the  national  government.  Here  the  par- 
ticle "  Me,"  though  definite,  must  refer  for  its  mean- 
ing to  some  former  member  of  the  sentence,  if  any 
ABch  exists.  In  a  former  member  of  this  sentence, 
■  the  French  are  spoken  of,  and  an  application  of  the 
expression  '*  the  national  governments^  to  the  national 
government  of  France^  would  be  natural. 

These  variances  being  thus  proved  to  be  fatal,  it  is 
jiow  to  be  considered,  are  they  amendable  ? 

The  errors  of  parties  in  common  actions  are  to  be 
^nemedied,  but  not  here.    The  law  never  favours  ac- 
^Sions  of  this  nature.    We  anticipate  that  principal  re- 
liance will  be  had  upon  our  statute  of  jeofails ;  but 
Tttc  imperfections  and  defects  mentioned  therein  relate 
-k^  Yo  the  forms  of  pleading,  not  to  the  substance.     But 
"^HMlowing  the  statute  its  greatest  latitude,  if  you  plead 
'.  {ff^%ad  plea  you  cannot  amend  by  substituting  another 
stead,    lliere  is  an  action  of  conspiracy ,  and 
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another  iii  the  nature  of  a  writ  of  conspiracy.  These 
All.  actions  are  substantially  diiferent.  Should  plaintiff 
declare  in  one,  no  one  would  contend  that  the  Court 
would  allow  a  party  to  amend  by  substituting  the 
other.  The  statute  applies  to  any  defect  of  form, 
want  of  form,  or  imperfection  in  form.  All  these  shall 
be  overlooked,  cxcti)t  in  cases  of  special  demurrer. 
But  here  is  no  defect  of  form,  want  of  form,  or  imper- 
fection in  form.  The  declaration  was  good  in  itself, 
it  remains  good,  but  the  evidence  adduced  will  not 
support  it.  This  is  not  therefore  a  want  difarm  in 
the  declaration,  but  want  of  power^  therefore  not 
amendable  by  the  Court.  If  authority  to  amend 
cannot  be  derived  from  our  statute  of  jeofails,  and 
any  other  authority  of  this  nature  exists,  we  shall 
wait  patiently  whilst  the  counsel  for  the  plaintiff 
produce  it. 

Israel  Smithy  for  the  plaintiff.  Wc  consider  that 
the  declaration,  as  it  now  stands,  counts  upon  the 
libel  in  substance.  '  In  the  words  of  the  meaning 
and  purport  following,  to  wit,'  must  intend,  not  the 
precise  words,  but  \Nords  in  sense  and  substance, 
words  of  the  meaning;  that  is,  words  of  the  purpo: 
of  those  set  forth  in  the  libel  stated  in  the  declaraticm 
We  bhall  not  d\\ell  on  this  point.  Certainly  it  is  un? 
worthy  of  elaborate  investigation,  especially  as  ou 
client  has  another  point  in  the  case  reserved  to 
upon,  from  which  we  cannot  be  shaken.  Let 
present  declaration  be  as  it  may,  a  recurrence  to  oi 
statute  of  jeofails  would  place  tlic  subject  beyond 
controversy.    If  there  be  a  defect  in  the  mode, 


Court  liave  power,  nay,  arc  compelled  by  the  statufc^ 
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tb  rectify  such  defect,  upon  such  conditions  as  they         oun    ^ 
may  by  their  rules  prescribe*    The  statute  declares,      Chipman. 
*'  that  no  summons,  writ,  declaration,  return,  process,  jr^^^jon*  suT 
jud^nent,  or  other  proceeding  in  civil  causes,  in  any  ^^^^  P-  "^^^ 
of  the  Courts  in  this  State,  shall  be  abated,  arrested, 
quashed  or  reversed,  for  any  defect  or  want  of  form ; 
but  the  said  Courts  respectively  shall  proceed  and 
^ve  judgment  according  to  the  right  of  the  case  and 
matters  in  law,  as  shall  appear  unto  them  without  re- 
garding any  imperfections,  defects,  or  want  of  form, 
in  such  writ,  declaration,  or  other  pleadings,  return, 
process,  judgment,  or  course  of  proceedings  whatso- 
ever ;  except  those  only  in  case  of  demurrer,  which 
the  party  demurring  shall  specially  set  do^vn  and  ex- 
press, together  with  his  demurrer  as  the  cause  thereof. 
And  the  said  Courts  may,  by  virtue  of  this  act,  from 
time  to  time  amend  all  and  every  such  imperfections, 
defects,  and  want  of  form,  other  than  those  only  which 
the  party  demurring  shall  express  as  aforesaid,  and 
jnay  at  any  time  admit  either  of  the  parties  to  amend 
amy  defect  in  the  process  or  pleadings ;  upon  such 
conditions  as  the  said  courts  respectively  shall  in  their 
dscretion  by  their  rules  prescribe." 

The  statute,  it  appears,  enables  the  Court  to  amend 
all  imperfections,  defects  and  want  of  form.     Not 
merely  to  supply  the  want  of  form,  but  to  rectify  im- 
perfections and  defects  as  well  as  want  of  form.     It  is 
xnanifest  by  these  various  expressions,  embracing 
nearly  the  whole  course  of  judicial  process  on  the 
civil  side,  the  Legislature  meant  to  empower  the 
^  -  Court  to  do  something  more  thj«i  merelv  to  rectify 
«  dericai  mistakes. 
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oiin  But  it  is  said,  that  the  object  of  the  prbpoaed 

cikipmaii.  amendment  is  to  change  the  very  nature  of  the  ac« 
"■"■"— ■""""""  tion.  The  case  is  assimilated  to  an  action  for  a  con- 
spiracy, and  an  action  in  the  nature  of  a  writ  of  coiu 
spiracy.  These  actions  are  said  to  substantially  dif« 
fer,  and  that  the  one  could  not  be  substituted  for  the 
other  by  any  latitude  of  amendment.  Be  it  so.  Does 
the  case  stated  apply  here  ?  Does  the  amendmient 
from  the  precise  words  to  the  sense  make  a  new  ac- 
tion substantially  difiering  from  the  former  ?  Does 
such  an  amendment  even  operate  a  surprise  upon  the 
•  defendant  ?  To  meet  the  declaration,  must  the  de- 
fendant vary  his  plea,  evidence  or  defence  ?  Amend- 
ments greater  than  that  now  contended  fen*,  and  to 
which  as  strong  objections  have  been  made,  have 
been  directed  in  this  Court.  In  debt  upon  bond,  the 
date  of  the  bond  misrecited,  the  Court  have  permitted 
to  amend,  and  the  defendant  has  been  estopped  from 
saying,  "  You  create  a  new  action ;  this  is  another 
bond :  the  declaration  is  now  good,,  but  it  wants 
power :  the  defect  is  not  in  the  declaration,  but  in 
your  evidence,  which  will  not  apply  to  it." 

It  is  true  there  are  two  modes  of  declaring  on  libeb 
bid  down  by  systematical  writers,  but  either  of  them 
may  be  indifferently  chosen ;  either  is  a  matter  of 
mere  form,  and  there  is  no  sound  reason  to  be  givea 
why  one  should  be  preferred,  and  in  truth  there  are 
no  appropriate  words  which  conclusively  attach  to 
either ;  but  if  tliere  were,  the  defendant  should  have 
taken  advantage  by  special  demurrer ;  for  to  all  other 
imperfections,  defects,  &c.  our  statute  extends*  v  • 
Burrorw^s  ReportSy  vol.  4.  p.  2527.  The  King.  %^ 
TFUkes.    Tliis  case  shews,  upon  solemin 
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and  decision,  the  doctrine  of  amendment  as  established         OBn   . 
in  the  English  Courts.    I'hat  all  such  amendments  as     Chipman. 
do  not  alter  and  make  a  different  process,  are  allowed,  •— — — — 
whilst  the  utmost  liberality  is  practised  in  the  English 
Courts.     We  doubt  not  that  here  the  Court  will 
decide. 

First.  That  the  declaration  now  stands  on  die  sub* 
stance,  or,  if  some  trivial  imperfection  should  appear, 
the  Court  will,  ill  the  words  of  the  statute,  give  judg- 
ment  according  to  the  right  of  the  case,  without  re- 
garding  any  such  imperfection,  defect,  of  want  of 
form.  But  if  there  are  such  defects  in  the  declara- 
tion  as  it  now  stands  as  would  be  fatal,  as  no  special 
demurrer  has  been  pleaded,  the  Court  will  decide, 
that  such  imperfections,  defects,  or  want  of  form, 
shall  be  amended  upon  such  condition  as  they  may 
under  their  rule  prescribe. 

Defendant,  in  reply.  As  the  counsel  for  the  plain* 
tiff  has  rather  attempted  to  evade  than  answer  our  ar- 
guments  upon  the  first  point,  we  shall  rest  it  upon 
what  has  already  been  advanced. 

Upon  the  second  point,  much  reliance  is  had  upon 
our  statute  of  jeofails.  An  attempt  is  made  to  extend 
the  purview  of  it  to  all  defects  excepting  those  spe- 
cially set  down  in  demurrer;  and  the  question  is  put, 
why  we  did  not  demur  in  this  case.  The  answer  is 
ready  :  because  the  declaration  on  the  focc  of  it  is 
good,  and  we  repeat  it,  is  a  perfect  declaration.  But 
the  plaintiff's  misfortune  is,  he  cannot  ^vail  himself 
of  evidence  which  will  comport  with  or  support  his 
4eclAratirfn.    And  this  illustrates  the  true  doctrine  of 

r 

■  *  * 

amendment,  as  established  by  our  statute.  The  party 
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oun        may  have  leave  to  amend  any  defects,  imperfections, 

chipman.      &c.  or  want  of  form.    But  he  shall  not  be  permitted, 

'*^*'*~*'^  under  pretence  of  amendment,  to  vary,  much  more 

to  repeatedly  vary  his  declaration,*  so  as  to  compcNt 
with  his  own  evidence,  or  elude  the  defendant's  evi- 
dence or  defence.  Mr.  Smith  will  not  certainly  con- 
tend, that  although  some  therefore  all  amendments 
may  be  made  under  the  statute.  It  is  certain  there 
are  some  defects  not  amendable.  What  are  so,  will 
be  determined  by  the  Court. 

It  is  sdid,  here  is  no  new  action  created  by  any  pro- 
posed  amendment.  The  defendant  came  prepared  to 
answer  such  action  as  the  plaintiff  might  bring.  If  he 
made  an  imperfect  declaration,  the  defendant  might 
demur  or  go  to  trial.  But  if  he  makes  a  perfect  de- 
claration,  defendant  cannot  demur,  and  plaintiff  has 
no  power,  by  any  amendments,  to  destroy  the  de- 
fendant's  rights. 

It  is  said  likewise,  there  are  no  appropriate  >words 
to  express  one  mode  of  declaring  on  a  libel  more  than 
another.  In  Salkeld^s  Reports^  vol.  2.  p.  660,  661, 
we  find  appropriate  words  :  "  There  are  two  modes 
of  declaring  on  a  libel :  one,  secundum  tenorem  se- 
quitur^  or  cujus  tenor  sequitur;  the  other,  qtus  seqtd- 
tur  in  his  Anglicanis  verbis  sequehtibus.^^ 

A  case  is  cited  from  Burtow^s  Reports^  Rexv: 
JVilkes.  There  purport^  wliich  was  held  nought,  wat 
altered  to  tenor ^  and  we  learn  from  that  case,  that  al^ 
though  the  libel  was  inserted  verbatim^  yet  the  mai^^ 


*  There  had  been  an  amendment  (ff  the  declaradon  in 
County  Court. 


JUNE  ADJOURNED  TERM,  1801.  177 

that  is,  whether  tenor  or  substance,  was  not  specified         Oiln 
in  the  introduction  or  caption,  and  one  or  the  other      ci.ipman. 
was  determined  to  be  indispensable.  But  in  that  case  — — — * 
tliere  was  no  changin}^  or  amending  fmm  one  mode 
to  the  other;  but  from  no  mode  to  one  mode  {or pur- 
part  was  declared  to  be  naught. 

It  is  said,  the  English  authorities  authorise  amend- 
ments  to  a  liberal  extent. 

To  comprehend  the  liberality  and  extent  of  their 
amendments,  it  will  be  necessary  to  attend  to  a  rule 
invariably  observed  in  dieir  practice,  that  all  amend- 
ments sliall  be  made  while  the  cause  is  in  paper ^  and 
none  when  it  is  in  parchment.     It  is  well  kn()\vn  that 
Xh^EngUsh  original  writ  contains  no  declaration.  The 
plaintiflF  files  his  declaration  in  a  proper  office,  pre- 
vious to  the  term  to  which  the  \xx\\,  is  returnable. 
Defendant  takes  a  certified  copy  of  the  declaration 
and  pleads.    In  this  situation  the  cause  is  said  to  be 
in  paper,  and  at  this  time  amendments  may  be  made; 
nay,  the  plaintiff  may  supersede  the  whole  declara- 
tion,  and  file  a  new  one  after  due  notice  to  tlie  dit» 
fendant,  and  here  the  great  and  liberal  latitude  to 
amendments  in  the  English  practice  is  given.    But 
when  die  cause  is  put  in  parchment,  that  is,  when 
the  writ  is  returned  with  the  declaration  into  Court, 
and  certain  practical  modes  have  passed,  the  whole 
becomes  part  of  the  record  of  the  Court,  and  no,  or 
at  least  very  rare  instances  of  any  amendment  ap- 
pear. 

The  present  cause,  after  an  amendment  and  trial 
at  the  lower  Court,  and  an  appeal  by  our  practice, 
may  certainly  be  said  to  be  put  in  parchment. 
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Ofift  Therefore,  in  every  view  of  tbe  sul]jectt  the  ya- 

ChipiMn.     ri^Dces  appear  to  be  tatal,  and  not  amendable. 


*tpi*v 


Per  Curiam.  The  Court  hesitate  upon  tbe  first 
point.  As  to  tbe  second,  they  are  rather  inclined  to 
conbider,  that  the  declaration  is  amendable.  But  as 
there  is  not  a  iull  bench,  they  defer  an  opinion  until 
the  next  term,  to  which  thev  direct  the  cause  to  be 
continued* 

For  the  final  deci^on,  vide  May  adjourned  tcrrn^ 
]Sennington  County,  A.  D.  1802, 


State  against  I.  S.  S« 

The  state  At-      THIS  was  an  indictment  for  forgery.    The  de* 
l^tiveof  ent^  fisndant  shewed  in  evidence  a  complete  defence, 

ing  a  nolle  pro- 
*€tfuv  to  an  in- 

«i»f!^Sld  **         Mr.  Attorney  now  moved  to  enter  a  nolle  prosequi, 

vhiUt  the  per. 
•on  charged  ia 

on  trial.     He      Counscl  foT  the  defendant  objected.     We  appre« 

cannot  then  en-  •'  .     , 

ter  without     hcud  a  nolle  prosequi  cannot  be  pleaded  m  bar  to  • 

'^^^  Of    the  n*  WT' 

Court,  who  wui  subsequent  indictment  for  the  same  offence.  w# 
when*^"e  At.  cousidcT  OUT  defence  so  ample  and  conclusive,  l3b0 
tqbev^*^  ^^  ^^  entitled  to  a  verdict,  and  entr}-  of  judgmei^f 

eat  sine  die^  that  by  plea  of  auterfoits  acquit^  we  iil«|P 
be  enabled  to  set  this  illiberal  prosecution  for  ?YCr  it 
Test 


■^ii 


V. 

L  S.  S. 
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Per  Curiam.    We  consider  the  State  Attomey^s        suto 
l)rerogative  of  entering  a  nolle  prosequi  to  be  suspend- 
ed while  the  cause  is  in  issue  to  the  Jury.    He  cannot  " 
then  enter  without  leave  of  Court, 

The  defence  here  is  ample  and  honourable  to  the 
accused.  He  is  entitled  to  a  verdict.  Let  the  trial 
proceed* 

The  Jury  rctuttied  a  verdict  of  non  cut.  and  d«* 
fendant  was  discharged. 

David  Fay^  for  the  State. 
Royall  Tyler  J  for  defendant* 


Abel  Allis,  Appellant, 

against 

William  Beadle,  Appellee* 

ACTION  on  promissory  note*     Indorsee  v,  in-     the  ongina 

J  files     of      the 

dOrSer.  County  Court, 

with  the  clerk's 


Plaintiff  offered  in  evidence  the  original  files  of  the  ceitificatc 


ac« 


County  Court,  on  several  pieces  of  paper  in  the  action  themr^pcmit- 
heretofore  brought  by  the  indorsee  against  the  drawer  ?^*'  ^dJ^^*^*^ 
of  the  note,  accompanied  with  a  certificate  by  the 
Clerk  of  the  County  Court,  certifyhig  a  minute  of 
the  judgment  in  favour  of  the  drawer* 


A^M*i 


-  objected,  that  certified  copies  of  the 
entire  record  ought  to  liave  been  produced,  contain 
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1 


Per  CuTzzn,  I:  is  a  verr  bic  rr:rCilc«  bv  the  Ckrk 
of  the  Ccti:.:^  Crun  i'^  acre  L:^  i^i^rii-i-  £^£S^i.d  mi- 
nu*ci>  ii/.o  :IJ.:i  C«,  jr.,  ^--i  ru.^  bs.  -Vc  <jcd  viiih  ma- 
j}iii.rX  L.cor.v..  ii -  :cs-  Kire  i  '•  ^s  7-r.aL.btv  intend- 
trl  to  ^w^  t  li^i  c.  ^s  ;t  i^  7r«::uLic  :lx  Cicik  had  not 

M. 

Hwdc  up  hii  rcccrc-  c:  ::.r  j-<  icnn  ^"j.-stotn;b»iice 
tl'.e  c*.«^.  B-:  L_s  il--:  ori^jlr^  :irc  irL^riicitlv  of 
greater  iri.[^/,n  :h-r.  :rc  :*  ;  ics,  aiJ  «is  ihcy  ire  in  this 
Ccurt,  iht  C-  cr.  v. :!  ri :  ir.r.uin:  how  thcv  came 
here,  h»r  v  ;..  :  r::ef  c  lipori  thvir*. 

Ix::  ;!.e  r.i-.  -  li'  iLc  Clu:.:'/  Conn,  i»-i:h  the  certifi- 
cate  of  lilt  jucIgRitiit  accompanying  tbcm,  be  read  in 


evidence. 


State  against  S.  S. 

THIS  was  an  indictment  contra  formam  ftatuiif 
for  sending  a  written  challenge  to  fight  a  duel. 

Upon  demurrer  to  the  indictment,  the  prnc^d 

exception  inter  alia  was  that  the  indictment  would 

rfrnum  sut.    not  lie  upon  tiie  act  for  the  punishment  of 

iroL  1.  p.  065.  jnf^j^Qr  crimes  and  misdemeanors,   passed 

4th,  A.  D.  1797.  j 

Bv  tlie  Court.    The  21st  section  of  the  act 
*^  diat  if  anv  oersou  shall  in  anv  manner  disturb 


't 
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break  the  peace  by  tumultuous  and  ofiensive  car>        st«te 
riage;  by  threatening,  quarrelling,  challengingy  as-         s.  s. 
saulting,  beating  or  striking  any  other  person ;  the  An  indictment 
person  or  persons  so  offending  shall  be  liable,"  &c.  *°**.  •^"*Pg  * 
The  word  challenging^  taken  in  connection  with  the  *«"«€  to  6ght 
whole  sentence,  cannot  intend  a  written  challenge.  He    upon  the 
The  various  modes  of  disturbing  or  breaking  the  the  act  fop  the 
peace  noticed  in  the  statute,  are  manifestly  those  of  S^hWnfcriop 
verbal  abuse  and  personal  outrage.  This  Court  would  aemeiwra"***" 
be  desirous  of  giving  all  legal  countenance  to  a  pro-  £,^"^io/^^^* 
secution  dL  this  nature.  The  deplorable  consequences 
of  duelling  recently  exhibited  in  neighbouring  States 
call  loudly  for  the  interference  of  the  Legislature  to 
check  the  very  propensities  to  this  irrational  practice 
in  the  outset.    But  in  the  honest  ardour  to  suppress 
crime,  we  must  not,  as  a  Court,  give  an  unwarranted 
construction  to  tlie  statute. 


Indictment  quashed.* 


jRiy,  for  the  State. 
Tyler y  for  defendant. 


\,^a^m^m 


•  During  their  October  session,  immediately  subsequent  to 
this  dcrdsion,  the  Legislature  passed  an  act  to  prevent  duel- 
Vmfy  in  which  they  sentenced  the  survivor,  where  death  ensues  * 
in  a  duelf  to  death  as  in  cases  of  murder ;  and  where  death  is 
not  the  consequence,  the  act  subjects  the  principals,  seconds, 
or  bearer  of  any  chalUngei  to  a  fine  of  one  thousand  and  not 
less  than  five  hundred  dollars,  and  incapacitates  them  for  ever 
from  holding  any  office  of  honour  or  profit,  or  of  enjoying  the 
frivMegeft  of  fireemen  vnthin  the  State.    Vermont  Sut.  vol.  1. 
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EJsrOCH  WOODBRIDGE,  Chitf  Judge. 
NOAH  SMITHy  Assistant  Judge. 


,^ 


Andrew  Culver,  Appellee, 

against 
Moses  Bar  net,  Appellant. 


Wheie  the  ACTION  Oil  the  case.  Plaintiff  declared,  tlitti 
cUreion  aspe.  at  Weather sjield^  fVindsor  County,  on  the  4th  oiJami* 
and  has  other  ort/y  1796,  in  Consideration  that  he  the  said  Andrew" 
2^"hLnL"?2"  Cuher  then  and  there  paid  to  the  said  Moses  Bamet 
w(iri[^'at!d^  u'  ^^"^  shillings  lawful  money,  to  his  the  said  Bameeg 


hour  done,  in  fuH  satisfaction,  he  the  said  Barriet  sold  to  the 

hif  declaration, 

if  the  ipeciai  CWver  all  the  timber  then  lying  on  the  ground,  vMk 

count    on    de- 

niiirrer  is  ruled  insufficient ;  on  non  attumptit  pleaded  to  the  general  ooUQti,  he 

giTe  the  special  contract  in  evidence  under  the  general  counta« 
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six  standing  trees  on  the  southern  part  of  Lot  No.  46.  Culver 
in  the  fourth  division  of  lots  in  said  fFeathersJieldy  Bamet. 
meaning  and  intendmg,  as  the  plaintifiF  avers,  that 
part  of  said  lot,  which  lies  south  of  part  of  the  same 
lot  then  owned  by  the  said  Culver y  of  which  southern 
part  of  said  lot  the  said  Bamet  then  and  there,  for 
the  consideration  aforesaid,  promised  the  said  Culver 
that  he  should  have  full  and  free  liberty  to  take  all  of 
said  timber  at  any  time  when  he  die  said  Culver  should 
choose,  and  also  that  he  the  said  Culver  ^howlA  have  full 
and  free  liberty  to  clear  passways  necessar}^  for  the  re- 
moving  said  timber,  he  the  said  Culver  not  destroy- 
ing any  other  valuable  timber ;  yet  the  said  Culver 
hath  not  had  full  and  free  libertv  to  take  said  timber, 
but  after  he  the  said  Culver ^  relying  on  the  promise 
of  the  said  Barnet  in  this  particular,  had  been  at  great 
trouble  and  expense  in  building  bridges  and  clearing 
passways  to  enable  him  the  said  Culver  to  remove 
the  said  timber  from  the  land  on  which  it  then  ^vas 
to  his  the  said  Culverts  saw-mill  in  said  Weathers- 
Jieldy  and  in  cutting  said  timber  and  preparing  the 
same  to  be  removed,  and  thereby  had  rendered  the 
said  timber  of  great  value,  one  Josiah  Fisher  and  one 
Jo/m  fVilliams^  who  were  the  legal  owners  of  the  said 
southern  part  of  the  said  lot,  forbad  and  prohibited 
the  s^d  Culver  from  taking  the  said  timber,  to  wit,  at 
Weathersjield  aforesaid,  on  the  20th  of  Navembery 
Yl^ly  of  which  the  said  Bamet  there  afterwards  the 
same  day  had  due  notice,  and  thereby  became  liable 
to  pay  to  the  said  Culver  the  value  of  the  said  timber 
90  rendered  valuable  by  the  said  proceedings  of  the 
said  Culver  J  and  being  so  liable,  then  and  there  pro- 
ni^9  &c,  ad  damnum^  Sec. 


V. 

Ba 
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Culver  There  was 

Baniet.  A  sccond  couiit  foF  money  had  and  received  to  the 

■"■"""""^  plaintifF*s  use ; 

A  third  for  work  and  labour  done. 
At  the  last  term,  defendant  demurred  to  the  first 
count,  and  pleaded  non  assumpsit  to  the  second  and 
third;  at  which  term  plaintiff  joined  in  demurrer,  and 
to  the  general  issue.  The  demurrer  was  then  ai^ed, 
and  the  Court  decided  that  tht  Jirst  count  in  the  plain- 
tiff's declaration  is  insufficient.  And  now  at  this 
term  the  general  issue  was  put  to  the  Jury. 

The  counsel  for  the  plaintiff  now  ofiiered  the  fol- 
lowing written  contract  in  evidence  in  support  of  the 
second  and  third  counts : 

"  Whereas  Andrexv  Cu/very  of  JFeathersJieldy  has 
this  day  purchased  of  me  the  subscriber  all  the  tim- 
ber now  lying  on  the  ground,  with  six  standing  diy 
trees  on  the  southern  part  of  Lot  No.  46.  in  the  fourth 
division  of  lots  in  the  town  of  JFeathersfield^  this  is 
to  give  him  fuU  and  free  liberty  to  take  off  said  tim- 
ber at  any  time  when  he  thinks  fit,  with  liberty  to 
clear  passways  necessary  for  removing  said  timber, 
he  not  destroying  any  other  valuable  timber. 

"  Given  under  my  hand  at  Weathcrsfield  diis  fo 
day  of  January y  1796. 

"  Moses  Bamet.^^   * 

Counsel  for  defendant.     We  object  to  this 
said  by  the  counsel  for  the  plaintiff  to  be  a 
being  read  in  evidence  in  support  of  the  counts 
to  be  considered  under  die  general  issue.  '  ^f-\ 
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If  the  ccmtents  of  this  paper  display  any  thing  of       CuWcr 
the  similitude  of  a  contract,  it  is  a  special  contract.       Barnct. 
The  two  counts  now  in  issue  are  general.    A  speciql  ■"—■"—"" 
contract  can  never  be  shewn  in  support  of  a  general 
indebitatus  assumpsit. 

Counsel  for  the  plaintiff.  The  paper  offered  in  evi- 
dence is  a  mere  link  in  the  chain  of  evidence.  It 
shews  a  contract  of  some  nature.  It  was  at  least  an 
inducement  for  Culver  to  go  to  work,  and  raised,  in 
conjunction  with  parol  evidence,  proving  that  labour 
was  done  in  pursuance  of  the  contract  ready  to  be 
produced/'  a  promise  by  Bamet  to  pay  an  equitable 
consideration  for  such  labour. 

Defendant's  counsel.  This  thing  said  at  one  time 
to  be  a  contract,  and  2[t  another  a  nlere  inducement 
to  a  contract,  whatever  it  is,  was  expressly  stated  in 
the  first  count  of  the  plaintiff's  declaration,  to  which 
there  "was  a  demurrer,  and  the  Court  decided  in  fa- 
vour of  the  demurrant. '*"  The  first  d||nt  is  no  longer 
in  esse ;  and  now  it  is  wished  tb  introduce  this  de- 
funct corpse  of  a  speciaPcontract  as  evidence  in  sup- 
port of  gener^  counts. 

Per  Curiam.     The  action  now  stands  on  tne  two 

last  counts.     The  paper  offered  in  evidence  shews  a 

special  contract.    It  cannot  be  read  in  evidence  in 

support  of  either  of  the  general  counts.     To  support 

general  counts  for  work  and  labour  done,  &cc.  plain- 

iff  must  shew  it  was  done  at  the  sj^ecial  instance  and 

equest  of  the  defendant,  or  for  his  benefit.     This 

Kper  gMS  to  s^w  a  special  contract  to  permit  the    *y 

'  %  24  .  ^ 


fc 
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Culver       cutting;  and  removing  of  certain  trees  and  timber ; 

Baniet.  and  thc  gist  of  the  action,  as  stated  in  the  first  ciN^t, 
is  the  obstruction  in  removing  them.  This  surely 
cannot  apply  to.  either  6f  the  counts.  Tlie  paper  can- 
not be  read  to  the  Jury. 


Titit^\Hutchinsoni  for  plaintiff. 
Charles  Marshy  for  defendant. 


t. 


I 


\ 


PRESENT,  ^^^ 

ENOCH  fVOODBRIDGEj  Chief  Jud^.  * 

'      >  AasMtant  Judges.  ^. 

NOAH  SMITH  i  :  ♦ 


'r 


Daniel  Dewet,  ,► 

Assignee  of  the  Sheriff  of  Windsor  Coun^, 

against 

■iJACOB  B^ADBtTRY.    .- 


'% 


'i\. 


If  a  bond  be      THE  plaintiff  declared  m  debt  upon  a  gaol  bond,      ^ 

executed  joint-  *^  •jiji^j 

lyand  severally  jointly  and  Severally  ma^  an^  executed  by  defendant 
an  aiterut'ion  u  and  c«^  SoIomoTi  Strong^  since  deceased,  to  the  she- 
the  coITseit  oV  viS  01  JFindsor  County,  and  by  him  assigned  v  the 
'^wfn'the^ab"  plaintiff;  conditioned,  in  the  usual  form,  t\^t  Jacob    ^ 
thFiId;  wd**"^-  Bradbury,  a  prisoner  for  ddbt,  should*not  depart  &e  W 
tcrwards  the    liberties  of  the  prison ;  dated  1st  JtUy,  180a 

seal  and  sigfna-  *^  •    •-'■   j        j 

ture  of  the  third      Plea,  ttOTi  estfactum.     Issuc  jomcd  and  put   .^ 

be   erased 'ftv   _  '^        '.•    '        -^ 

the  oblijfce  OP  Jur}\  •'  jj^  '?'*        .  J 

out  the^s^t      And  now  the  plaintiff  offeted  a  bond  in  evi(kx|te^^   A 
t^^^hS^u  the  penal  part  of  which  recit^thatySo/bw^  iSiyB^     J 


.* 
»» 
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Jedediah  Strongs  and  Jacob  Bradbury^  held  them-        Dewey 
selves  firmly  bound  and  obliged,  &c.  Bradbury. 

The  execution  of  the  bond  by  these  three  obligors  " 

was  proved  by  Daniel  Shorty  one  of  the  subscribhig 
witnesses.  "J 'he  signature  and  seal  oi  Jedediah  Strong 
did  not  appear  on  the  bond. 

Charles  Marshy  for  defendant,  objected,  tliat  the 
bond  offered  in  evidence,  and  proved  by  Daniel 
Shorty  is  not  the  same  bond  declared  upon. 

Natlianiel  ChipmaUy  for  the  plaintiff,  now  stated, 
that  the  bpnd  was  originally  made  by  Solomon  Strongy 
Jedediah  Strongy  and  Jacob  Bradbury y  but  soon  after 
the  execution  of  it  an  immaterial  defect  was  disco- 
vered  in  the  bond,  scilicrty  Jacob  Bradbury  was  set 
forth  as  being  commorant  in  Hartford.  This  defect 
was  rectified  by  erasing  Hartfordy  and  inserting  liart^ 
land.  This  was  effected  in  the  absence  of  Jedediah 
Strongy  but  the  two  other  obligors  were  present,  and 
consented  to  the  alteration ;  and  he  contended  that 
the  bond  was  still  good  against*  them,  although 
afterwards  the  erasure  of  the  signature  and  seal  of 
Jedediah  Strong  w|s  made. 

^  Si 

Charles  Marsh.  All  that  the  plaintiff  attempts  to 
prove  is,  that  the  alteration  was  made  \vith  the  con- 
0^  sent  of  the  two  remaining  obligors,  but  tliat,  when 
they  gave  their  consent,  the  seal  and  signature  oiJe- 
de£ah  Strong  still  remained.  It  does  not  appear  that 
they  ever  gave  any  consent  to  the  erasure  of  the  name 
and  seal  of  their  co-obligor,  nor  would  they.     This 
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Dewey       cannot  therefore  amount  to  a  new  acceptance  and  de- 
Braiibun-.      livcrv  b}'  SolomoH  Strong  and  Jacob  Bradbury. 


Xathaniel  Chipman.  The  bond  became  void. 
When  altered  it  became  no  bond,  but  depended  upon 
the  subsequent  act  of  the  two  individuals  to  render  it 
obligator}-.  So  in  case  where  bond  is  given  jointly 
and  severally  by  ten  obligors  :  it  is  altered ;  five  con- 
sent and  live  rcluse  to  consent  to  die  alteration,  and 
make  a  new  deliver}'.  It  would  hold  against  those 
five  who  consented.  Each  is  bound  by  his  individual 
act.  If  they  had  picked  up  an  old  bond  ^gned  by 
three  others,  not  parties  to  tlieir  contract,  and  then 
executed  it,  w^ould  any  one  contend  that  they  might 
not,  after  the  execution,  have  cut  off  die  immaterial 
names  ?  They  might  have  been  Indian  names,  and 
as  accidentally  there  as  the  wax.  l^he  plaintiff,  or  ra- 
ther his  assignor  the  sheriff,  might  have  had  incor- 
rect  ideas  upon  the  subject.  But  whatever  diey  might 
have  thought,  after  the  alteration  the  name  of  Jedc- 
diah  Strong  was  mere  surplusage.  It  might  have 
looked  like  forgery  to  see  it  there,  but  it  was  no 
longer  Jedediah  Strong^s  bond.  By  the  alteration  it 
became  as  to  him  a  mere  nullity. 

Charles  Marsh.  We  wish  to  be  informed  if  the 
object  of  the  proffered  evidence  is  merely  to  shew 
that  Solomon  Strong  and  Jacob  Bradbury  consented 
to  the  alteration  of  the  bond  so  far  as  relates  to  the 
changing  the  names  of  the  towns.  If  so,  we  will  n^t 
contend. 


<•  ■ 
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Kathaniel  Chipman.^  We  expect  to  prove  that  the       Dcu-ey 
transaction  between  the  assignor  of  the  plaintifF  and     Bradbury. 
the  defendant  and  SQlomon  Strongs  after  the  altera-     ■'• 
tion,  amounted  to  an  actual  redelivery  and  accept- 
ance of  the  bond. 

Taylor^  a  witness,  sworn.  I  was  present  when  the 
alteration  was  made.  A  defect  as  to  the  town  of 
Hartford  was  discovered.  Hartford  was  erased  and 
Hartiand  put  in  its  place,  by  one  Turtier^  a  constable. 
Solomon  Strong  and  Jacob  Bradbury  were  present, 
consented  to  the  alteration,  and  said  that  the  bond 
should  be  t^en  as  good,  and  no  advantage  taken. 
Jedediah  Strong  was  not  present,  nor  was  any  men- 
tion made  of  his  name. 

jidamsj  a  witness  on  the  part  of  the  defendant,  tes- 
tified, that  he  was  present  at  the  alteration.  Siikmon 
Strong  and  Jacob  Bradbury  ^id  they  accepted  the 
bond  as  good.  Turner  said  he  would  get  Jedediah 
Strang  to  consent  to  the  alteration.^!^ 

Charles  Marsh.  -We  now  renew  otir  objection  to  ^ 
the  bond  being  read  in  evidence.  An  immaterial 
alteration  by  a  stranger  does  not  destroy  a  bond; 
but  wtiiSeq-cver  so  immaterial  an  alteration  is  made  by 
the  oblif^ee,  it  does  destroy  it.  Here  the  alteration 
was  made  by  Turner^  the  officer,  a  mere  stranger  to 
the  conti*act,  and  the  alteration  was  immaterial  so  the 
bond  did  not  bec0|&e  a  new  bond,  as  contended  for. 
The  whole  drift  of  the  testimony  shews,  that  all  the 
consent  of  Solomon  Strong  and  Jacob  Bradbury  went^  ^ 
merely  to  their  taking  no  advantage  of  tiic  alteration^ 


» 
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//.IT./        i,i,^  f/>  ufj'i  j>t  iljc  Ijond  as  altew  aiid  separate  thing.      ] 

ii...'ii.i«i/       (i  i-)  iii.'inilc  si  ihcy  meant  it  merely  as  a  consent  to  the      ^ 

"""^  :ilu'iatir>ny  Ijiit  not  to  accept  the  bond  as  a  binding  in- 

•Jriiinc  lit  n]>on  themselves  separately  from  Jededkh 

A'lt/itinir/  C/u/)f?w7i.  The  question,  as  nou*  put  to 
lilt' Ctiurl,  is  a  matter  properly  f«j&a«,  to  wit,  ivhe- 
ilu  r  llu-  r\  idcnro  g(H^s  to  prove  a  second  delivery.  It 
is  not  wow  a  question  whether  the  bond  ivas  nuJJified 
nr  not  U\  \\\c  alicnuion.  It  is  sufficient  that  the  p;ir- 
cu  \  iwuvnial  ii  m^  ai  ihai  time;  and  the  proper  ques- 
;  uMi  lo  {\\c  J  ui  \  i>,  w  he  ;hc  r  what  was  done  by  the  two 
•auulv*  ;1k*  l\^:u;  b:;;^;::*:  upon  diem. 

r         > V  •^..     T.c  ct^nilcman  is  endeavouring 
..»  N,.  ;:  .,  :,;xv  {X-  .:  f:v.v.  :::e  Court,  and  give  it  to  the 
•.X       r  ;>  >  -urvN  .1  -oint  of  law  for  the  sole  de- 
.  ;v  .•  •  ,>•   .V  »>\-..: :.     1:  n:u?i  be  agreed  that  an  im- 
■.:•..>.•.  ,. ; ..... .  ..;•..-.  >>  .:  >:r-nc«-  cannot  vitiate  a  bond, 

-  .-  ....  ..  ,x;;...-.j.tf  vr.iM:rt*.  &c.  belong  properly  to 

:"-■-  C  •  ■■' 

^:  K :  r  H .  ?  J .'  c. .      ITiis  a-pejLrs  to  be  a  transaction 
. -ra::ric:.:vi  ,  v  -j:^  i\ir,k^,  and  I  think  they  ought 


^•*  '"'".  .'  -fi-i.  I  ^ra  of  a  cViffcrent  opinion.  The 
^x/  n  r, . .  >^:^-^;  .  .^^.^^  cor>e:;u\i ;  the  third  not  prc- 
V-*.  Tv-  ponies,  ii  apixurs  by  the  testimony  of 
y^^yfor.  rever  undcretooil  nu>re  than  a  consent  to  the 
*»t/,r3».ior» ;  and  here  uppcars  a  new  bond  by  the  e?»- 

f  • 


« 
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» 
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sflire  of  Jedediah  Strong^s  sigpfiatiire  and  seal.     I  am       Dewey 
not  for  admitting  this  bond  to  be  read  in  evidence.  Bradbury. 


WooDBRiDGE,  Chicf  Judgc.    I  agTCc  with  Judge     l^'" 
Hall.    The  two  obligors  never  consented  to  more 
than  the  mere  aheration  of  the  bond.    It  is  manifest, 
from  the  testimony  of  Adams^  a  consultation  with  ^ 
Jedediah  Strong  upon  the  subject  was  contemplated. 
The  officer  said  he  would  endeavour  to  obtain  his  i. 

consent.  The  bond  cannot  be  read  in  evidence.  If 
people  will  destroy  their  own  securities,  the  Court 
eannot  help  them. 

On  motion  of  plaintiflF,  the  papers  were  taken  from 
the  Jury,  and  the  cause  continued  to  the  next  term, 
when  plaintiff  was  nonsuited. 

Nathaniel  Chipman^  for  plaintiff. 
Charles  Marshy  for  defendant. 


'<.^ 


'> 


John  Doe,  exdem.  Martha  WENTWontM, 

against 
Elijah  Strong  and  John  Strong,  Tenants. 

THIS  was  an  aqtion  of  ejectment,  wherein  the 
plaintiff  demanded  the  possession  of  500  acres  of 
land  in  Bridgwater ^  being  the  late  Governor  of  New- 
^^mpshire'^s  right,  as  by  the  charter  issued  appears,  "^ 
fifing  in  the  north-east  comer  of  said  town. 


1^ 


.:»- 
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Doe  Common  rule  entered ;  lease,  entry  and  ouster  con- 

stnmg.       fessed,  and  agreement  to  insist  only  on  the  tide.   Gc- 
'■""""""  neral  issue  tendered,  joined,  and  put  to  the  Jur}\ 

y?  Defendants  amceded  the  tide  in  the  plaintiff  until 

the  year  1781,  and  that  they  were  in  possession  of  the 
premises  demanded. 

Daniel  Buck^  for  defendants.    We  shall  shew,  that 

in  the  year  1781,  the  town  of  Bridgwater  was  held 

in  common  among  the  proprietors  under  the  charter ; 

Vtrmant  Sut    that  by  act  of  the  Legislature  a  State  tax,  commonly 

called  the  ten  shillings  tax,  was  granted  the  same 

year.    In  pursuance  of  this  act,  the  land  was  legally 

sold  at  public  vendue ;  and  our  clients  hold  in  fee 

under  this  sale. 

A  aherifpft  re-      We  shall  first  shcw  a  warrant  issued  by  the  Trea- 

due  sale  for  the  surcr  of  the  State,  directing  the  sheriff  of  JFindsor 

whu 'iT^com-  County  to  vend  the  lands  in  Bridgwater  for  the  non- 

She  ten  ffa^^  payment  of  the  tax,  with  the  return  on  the  warrant, 

b^tutM^at  ^^^^sted  by  the  sheriff,  and  recorded  in  the  County 

he  has  located  Clerk's  office,  which  the  act  declares  shall  make  a 

more    land    in 

any  one  icction  good  tide  to  the  purchaser,  to  the  exclusion  of  all 

of  a  township 

than  that  quan-  Other  claimS. 
tity  for  which 
the  lowest  bid- 
pay  the  tax  OB       Charles  Marsh.    We  object  to  the  return  of  the 
fl^tion*^        sheriff  being  read  to  the  Jur}\  It  is  not  warranted  bf 

the  act,  and  therefore  illegal.  By  his  return  it  ap» 
pears,  that  the  sheriff  set  up  for  sale  seven  hundred 
acres  of  land,  including  the  Governor's  right,  for  tbfc 
payment  of  the  taxes  due  on  said  seven  hundrtl 
acres.  A  person  being  the  lowest  bidd^,  ofiered  ^ 
his  bid  to  pay  the  taxes  on  thb  quantity  i£  land  11^ 
fifty  acres.    The  sheriff  set  off  to  him  fifty  acres  19^ 
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the  north-cast  corner  of  the  town,  being  the  north-         l>oe 
east  coi  iicr  of  the  Governor's  right.    He  then  set  up       strong, 
foi  b  lie  a  second  seven  hundred  acres,  and  a  person  - 
bidding  to  paj  ihc  taxes  on  this  quantity  of  land  for 
fift)  acrcb,  he  set  off  another  fitly  acres  of  land  withm 
the  Govtrnior'a  right,  next  adjoii.ing  and  parallel  with 
the  former  fifty  acies;  and  so  toties  quoties  until  he 
bud  sold  and  absorbed  the  whole  Governor's  right. 
The  title  set  up  by  the  defendants  is  derived  from 
these  transactions. 

Daniel  Farrandy  on  the  same  side.  We  shall  con- 
tend  that  the  Governor  of  New- Hampshire's  rights 
in  the  towns  in  this  State,  granted  by  the  government 
of  tliat  then  Province,  are  held  in  severalty  from  the 
other  charter  proprietors;  that  this  mode  of  sale 
would  go  to  sacrifice  the  whole  of  the  Governor's 
right  for  the  non-pa}ment  of  the  taxes  assessed  on 
tlie  whole  township. 

Buck.     The  township  of  Bridgewater   was  not 

Jiolden  in  severalty  at  the  time  of  the  sheriff's  sale. 

^o  part  of  it  was  thus  holden.  The  sheriff  had  there- 

:tot^  a  legal  right  to  locate  in  such  part  of  the  town- 

.%hip  as  he  judged  expedient,  such  quantities  and  par- 

^:els  of  land  as  were  severally  sold  for  the  non-pay- 

:^3[ieDt  of  taxes  on  such  proportions  as  were  set  up  for 

9ale«  There  could  no  injury  result  from  it  to  the  pro. 

J>rietors,  as  it  would  be  only  taking  so  much  land 

from  the  conmion  stock.    Indeed  it  might  be  more 

Ipoavenient  for  the  proprietors  to  have  all  such  parcels 

—  ^C  land  located  together,  as  the  locating  such  parcels 

*•  o- 
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i>oe  of  land  indiscriminately  in  various  parts  of  the  town* 
stron^f.       ship,  might  much  perplex  a  future  proprietary  divi« 

■  sion.     But  it  is  said  with  peculiar  confidence,  that 

the  Governor's  right  was  holden  in  severalty.  If 
this  was  the  case,  we  concede  die  sheriff's  proceed* 
ings  are  void ;  and  we  are  willing  here  to  rest  the  ar- 
gument, that  if  the  Governor's  right  was  holden  io 
severahy,  the  sheriff's  sale  is  bad.  But  we  call  upoii 
the  defendants  for  proof  of  severalty  by  division,  lo- 
cation, or  other  circumstances  usually  accompanying 
a  severalt)'. 

FarrancL  The  severalty  of  the  Governor's  right 
had  taken  place  by  the  charter.  Reference  in  thq 
body  of  it  is  made  to  a  plan  of  the  town  indorsed^ 
which  plan  describes  the  oudines  of  the  township  of 
Bridgewater,  and  delineates  a  plot  of  five  hundred 
^cres  for  the  Governor's  right  in  the  north-east  cor^ 
ner  of  the  town,  where  the  Governor's  right,  it  is  pe* 
remptorily  declared  by  the  charter,  shall  be  located, 
Benning  IFentworth^  Govenior  of  New-Hampsfure^ 
grantee  of  the  Governor's  right,  could  take  his  lan4 
in  no  other  part  of  the  town. 

The  proceedings  of  the  sheriff,  as  exhibited  by  hiq 
return,  went  to  submit  the  Governor's  right  to  pay 
the  whole  taxes  of  the  town.  The  regular  mod# 
would  have  been,  first  to  have  set  up  the  Govemor'4 
right  for  sale,  and  then  located  within  it  such  parcel 
of  land  as  the  lowest  bidder  was  willing  to  accept,  fa|| 
the  payment  of  the  taxes  assessed  upon  it ;  thea  t^ 
have  exposed  to  sale  some  other  quantity  and  pntiog|, 
of  land  within  the  township  held  by  the  proprietqn  JK 
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common,  and  located  within  the  parcel  elposed  to        i>oe    . 
sale,  such  quantity  of  acres  as  another  bidder  might       strong. 
by  his  bid  be  willing  to  receive,  and  respond  the  taxes 
upon  it ;  and  so  on  until  the  whole  town  was  exposed 
to  sale. 

Buck.  Upon  further  investigation  of  the  act  it  ap- 
pears, that  the  plaintiff's  right  of  action  as  against  the 
feoffees  under  the  sheriff's  sale,  is  taken  away.  The 
7th  section  enacts,  "  And  lest  injustice  be  done  to  any  Vennora  Sut. 
person,  by  having  more  of  his  land  sold  than  enough  231. 
to  amount  to  his  rate  or  proportion  of  the  tax,  be  it 
further  enacted,  that  if  any  person  shall  have  more  of 
his  land  sold  than  his  proportion,  he  shall  have  a  right 
of  action  and  recovery  against  the  person  or  persons 
who  are  delinquents  with  him,  either  in  whole  or  in 
part,  for  their  proportion,  according  to  their  interest 
rf  the  value  of  the  land  so  sold  according  to  the  ap* 
praisal  of  indifferent  men  at  the  time  of  such  reco^ 
very," 

It  appears  the  Legislature  contemplated  this  very 
case.  If  the  plaintiff  had  more  of  her  land  sold  than 
enough  to  amount  to  her  rate  or  proportion  of  the  tax^ 
tphe  has  a  right  of  action  and  recovery  against  the 
other  proprietors.  This  we  contend  has  tolled  her 
mtry  and  barred  her  action  of  ejectment. 

Farrand.  If  the  gentleman  had  investigated  a 
Kttie  further,  he  would  have  discovered,  that  the  7th 
section  speaks  no  such  language  as  may  be  conjec- 
tured from  a  superficial  view  of  it,  but  that  it  goes  tor 
ttifiarce  the  construction  we  contend  for* 
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Doe  The  person  who  has  more  of  his  lands  sold  than 

Strong.       enough  to  amount  to  his  rate  or  proportion  of  the 

"""""""""'-"^   tax,  is  one  who  holds  undivided  or  unsevered  lands 

in  common  with  others,  and  his  action  lies  against 
those  who  are  delinquent  with  him,  that  is,  against 
those  who  are  tenants  in  common  with  him,  not 
against  him  or  her  who  holds  land  in  severalty. 

The  late  Go-      Bv  the  Court.    Thc  Govcmor's  rieht  in  the  A'Vty* 

▼ernor  of  Nrof- 

Mampthire't  Hampshire  charters  has  been  considered  as  located 
«;«cpved to  h jm  by  every  judgment  of  this  Court  where  this  point  has 
cLrtersr  a^^*  ^^^"  madc,  for  fifteen  \  ears  past.  It  is  by  the  char* 
M*  holden^'^ln  ^^^  scvercd  and  not  holdcn  in  common  with  the  lands 
common    with  Qf  ^^^  Other  proprietors. 

the  other  pro-  *       ^ 

prietorsof  the      But  if  the  Governor's  right  lay  in  common,  and 

the    respective  .  .    . 

townships.        the  sheriff  could  proceed  m  the  mode  exhibited  by 

his  return  on  the  Treasurer's  warrant  by  connivance 
with  the  purchasers,  he  might  select  and  vend  all  thc 
best  land  in  the  township. 

The  true  construction  of  tlie  act  is,  that  in  towns 
where  proprietary  real  property  is  found,  or  where 
lands  are  held  in  common,  the  sheriff  may  expose 
such  lands  to  sale  in  such  proportions  as  he  might 
judge  expedient.  The  Court  consider,  however,  that 
as  the  present  act  granted  a  tax  of  ten  shillings  on 
each  hundred  acres,  not  more  than  one  hundred  acres 
ought  to  have  been  put  up  for  sale  at  one  time.  When 
the  sheriff  had  thus  exposed  to  sale  a  section  of  the 
lands  held  in  common,  such  part  as  was  actually  sold 
should  have  been  located  within  the  limits  of  the  tract 
exposed  to  sale  at  that  time.  What  remained  should 
have  been  also  exposed  to  sale  in  sections,  and  eveiy 
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pared  sold  located  within  that  which  passed  under        iDoe 
the  sheriff's  mallet.     The  sheriff's  return  cannot  be       strong, 
admitted  in  evidence.  —— — . 


Verdict  for  the  plaintiff. 

Daniel  Farrand  and  Charles  Marshy  for  plaintiff. 
Daniel  Duek^  for  defendant. 
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John  Doe,  ex  dem.  Peletiah  Sergeant, 

Reviewer, 

against 
Ephraim  Adams,  Tenant,  Reviewee. 


EJECTMENT.     la  the  trial  of  the  issue  to  the  if  the  deponcat 

is   personally 
^0^«  present    in 

Court,  his  d«» 
position  cannpt 

Jkmiel  Bucky  for  defendant,  offered  to  read  the  ^  "*^ 
osition  of  Lemuel  Sergeant^  which  had  been  used 
former  trial  of  this  cause  in  this  Court. 


nasa  Paine^  for  plaintiff,  objected  to  the  deposi- 
being  now  read,  stating  that  the  deponent  was 
lally  in  Court. 

k  insisted  that  the  deposition  should  be  read, 

icrved,  that  the  deponent,  when  the  deposition 

cn,  was  beyond  the  process  of  the  Court.  His 

id  fidled  in  repeated  endeavours  to  persuade 
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Doe         him  to  appear  personally  in  Court    That  he  vm 

Adains.       HOW  brought  by  the  plaintiff  upon  an  insidious  dc- 

'~~""*'"'^  sign  to  compel  his  client,  the  defendant,  to  produce 

him  as  a  witness,  and  thus  preclude  him  from  im- 
peaching his  testimony. 

•  Sedper  Curiam.     If  the  deponent  is  in  Court,  his 

deposition    cannot  be  read.      Let  the  witness  be 
sworn. 

Amasa  PainCy  for  plaintiff. 
Daniel  Buck  J  for  defendant. 


PRESENT, 

EjVOCH  WOODBRIDGEy  Chief  Judge. 
NOAH  SMITHy  Assistant  Judge. 


Mills  Olcott, 
Administrator  of  Timothy  Ol cox t, 

against 
Samuel  Morev. 

2aS?tS"'^      PLAINTIFF  declared  in  case  for  several ^ 

eautc  repre-    due  to  the  intestate  in  his  life- time.  «r 

sented  inaoi- 

vcnt  brinw  an      First  count.    General  indebitatus  assumpsit  in 

action»  Uie  de-  * 

fcndant    ahaU  sum  of  2,000  doUars,  for  goods 
from  pleading  disc  sold  and  delivered. 


counter    dc-  ^   \ 


manda  in  let^ff,  because  he  baa  exhibited  those  demands  befoce  the 
vhether  auch  demuids  have  been  allowed  or  disaUomtd  by  thcQ. 
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Second  count.   200  dollars,  money  laid  out  and       oicoit 

expended.  Morey. 

Third  count.    2,000  dollars,  money  had  and  re-  — — — — ^ 
ccived. 

To  these  counts  general  issue  was  pleaded  and 
joined. 

Defendant  then  pleaded  as  a  set-off,  several  sums, 
by  eight  counts  in  his  declaration. 

I'irst  count.  For  40/.  lawful  money,  due  on  liqui- 
dated account,  July  18th,  1791. 

Second  count.  General  indebitatus  assumpsit  for 
720  dols.  60  cts.  money  laid  out  and  expended. 

Third  count.  Quantum  meruit  for  work,  labour 
and  service  done,  same  sum. 

Fourth  count.  On  promissory  note  payable  on  de- 
mand, dated  4th  January y  1793,  for  500/.  lawful 
money. 

The  fifth  and  sixth  counts,  for  two  other  notes  of 
the  same  tenor  and  date. 

Seventh  count.  On  promissory  note,  dated  24th 
of  Marchy  1794,  payable  sixty  days  after  date,  for 
660  dollars. 

Eighth  count.  On  a  receipt  dated  1st  j4prily  1792, 
in  which  the  intestate  acknowledged  the  receipt  of 
several  deeds  of  land,  conveying  as  follows,  to  wit : 

One  proprietary  right  of  land  in  the  town  of  Lewis. 

Nine  rights  of  land  in  the  town  of  Lincoln. 

One  ditto  in  the  town  of  Orange, 

One  ditto  in  Peacham. 
i  And  1,200  acres  of  land  in  Fairlee^  and  which  he 

was  to  dispose  of  and  account  for  in  partnership,  or 
JrtlUFn  ssud  deeds ;  innuendo^  meaning  that  said  Timo- 
H^  should  dispose  of  said  lands  in  reasonable  time, 
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Olcott 

V. 

Morey- 


and  account  and  pay  to  the  said  Samuel  Morey  one 
half  of  the  avails  thereof,  or  return  said  deeds  to  said 
Samuel  on  demand.  Then  an  averment  that  the 
intestate  had  disposed  of  said  lands  for  the  amount  of 
6,000  dollars,  and  ought  to  have  paid  one  moiety, 
&c. 

To  these  several  counts  in  offset  the  general  issue 
was  tendered  and  joined. 

And  the  administrator,  according  to  the  form,  force 
and  effect  of  the  statute  in  such  case  made  and  pro- 
vided,  hereby  gives  notice  to  the  adverse  party,  that 
under  the  above  issue  he  shall  rely  on  and  give  in 
evidence  the  following  special  matters,  to  wit : 

That  on  the  18th  day  of  July,  1796,  the  estate  of 
the  said  Timothy  Olcott  (there  not  being  sufficient 
estate  to  pay  the  just  debts  due)  was.  agreeably  to  the 
statute  in  such  case  made  and  provided,  by  the  admi. 
nistrator  represented  as  insolvent  to  TFiUiam  Perry^ 
Esquire,  Judge  of  the  probate  of  wills  for  the  District 
of  Hartford;  and  on  the  same  day  last  aforesaid  the 
said  Judge  did  apj^oint  Paul  lirigham,  Ebenezer 
Judd  and  Ebenezer  Brown,  Esquires,  commissioners 
to  examine  into  the  claims  of  the  creditors  to  the  said 
estate,  and  did  then  and  there  issue  to  the  said  com. 
missioners  a  commission  of  that  date,  authorising  the 
said  Brigliam^  Judd  and  Brown  to  examine  into  the 
claims  against  said  estate,  and  to  make  return  of  their 
doings  thereon,  in  nine  months  from  the  said  18th  day 
of  Jidy ;  and  the  said  Paul  Brigham  and  Ebenezer 
Brown^  two  of  the  said  commissioners  above  named, 
having  been  duly  sworn  to  the  true  and  faithful  per- 
formance of  their  trust,  did  proceed  to  appoint  times 
and  places  to  sit  and  examine  iirto  the  claims  agaimlk 
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said  estate ;  and  did  publish  the  same  agreeably  to  the  oicott 
act  in  such  case  made  and  provided :  and  the  said  Morey. 
Brigham  and  Brcrwn^  commissioners  as  aforesaid,  ' 

did,  at  the  several  times  and  places  by  them  appoint- 
ed, proceed  to  examine  into  the  claims  against  said 
estate,  and  did  allow  such  claims  on  the  same  to  the 
amount  of  3,472/.  14y.  5rf.  lawful  money  ;  and  on  the 
17th  day  o^  April,  1797,  the  ssad  Brigham  and -firotw, 
commissioners  as  aforesaid,  did  make  their  return 
and  report  to  said  Judge  of  probate,  stating  the  said 
several  claims  and  the  amount  to  the  sum  aforesaid, 
and  the  said  return  and  report  was  then  and  there  ac- 
cepted by  said  Judge  of  probate,  and  a  record  thereof 
in  his  probate-office  made  according  to  law :  and  the 
said  fFilliam  Perry ,  Judge  of  the  probate  of  wills  as 
aforesaid,  on  the  said  18th  day  of  July ^  at  the  request 
of  the  said  administrator,  did  also  appoint  the  said 
Brigham,  Judd,  and  Brown,  being  judicious  and  dis- 
interested freeholders,  appraisers  to  appraise  the  estate 
of  the  said  Timothy  Olcott,  and  to  make  an  inventory 
thereof,  and  to  make  return  of  their  doings  thereon 
by  the  1st  day  of  October  then  next :  and  afterwards, 
en  the  9th  day  oi  November,  1796,  the  time  for  tlic 
making  said  appraisal  and  inventory  was  extended  to 
the  1st  day  of  January  then  next ;  and  the  said  ad- 
ministrator did,  between  the  said  18th  day  of  July 
^nd  the  said  1st  day  of  January,  by  them  the  said 
JPaul  Brigham  and  Ebenezer  Brawn,  two  of  the  ap- 
praisers aforesaid,  duly  sworn  according  to  law,  cause 
a  true  and  perfect  inventory  of  all  the  estate  both  real 
.^.And  personal  of  the  intestate,  which  came  within  his 
iri]||yppwledge  to  be  made ;  and  the  said  appraisers  did 
*^pemtoiy  and  appraise  die  said  estate  at  the  sum  pi 
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oicott  1,106/.  3*.  2d.  lawful  money,  an  attested  copy  oT 
Money.  which*  Said  appraisal  and  inventory  were,  on  the  6th 
'""""'""■■"""  day  of  December^  in  the  year  of  our  Lord  1796,  re- 
turned to  said  Judge  of  probate,  by  him  accepted, 
and  in  his  office  recorded  ;  and  a  like  attested  copy 
now  remains  with  the  said  administrator ;  all  which 
proceedings  of  the  said  Court  of  Probate,  by  the  re- 
cords thereof,  here  ready  in  Court  to  be  shewn,  may 
more  fully  appear ;  whereby  said  estate  appears  to 
have  been  and  to  be  iiisolvcTity  and  not  sufficient  for 
the  payment  of  the  just  claims  so  al]o\\  ed  by  said 
commissioners.  And  the  administrator  further  says, 
that  the  said  estate  is  not  now  so  far  settled  and  ad- 
justed, as  that  it  can  be  determined  what  dividend 
can  be  made  for  the  satisfaction  in  part  of  the  claims 
so  by  said  commissioners  allowed,  nor  hatli  the  said 
Judge  of  jjrobate  made  any  decree  or  order  directing 
the  said  administrator  to  pay  the  debts  due  from  said 
estate,  or  any  proportion  thereof. 

Signed  by  the  plaintiff's  attorney. 

The  cause  now  went  to  the  Jury.  Exception  was 
taken  by  the  defendant's  counsel  to  the  subject  mat- 
ter of  the  notice  being  proved  to  the  iury.  After 
some  argument,  from  an  intimation  by  the  Court, 
the  parties  entered  the  following  agreement  on  the 
record  : 

It  is  agreed  between  the  parties,  that  the  verdict  of 
the  Jury  shall  be  taken  under  a  reserved  case,  of 
which  the  above  notice  shall  be  considered  as  part. 
And  further. 

That  one  promissory  note  given  by  the  intestate  to 
the  said  Samuel  Morey^  dated  4th  ol  February^  1793,  «  ^ 
for  the  sum  of  500/.  lawful  money,  with  interest  paj' ^ 
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able  on  demand,  the  whole  contents  625/.  which  has       Olcott 
been  allowed  by  said  commissioners.  Morey. 

Also  one  other  note  given  by  the  intestate  as  afore-  — — — 
said,  dated  March  24th,  1 794,  for  660  dollars,  with 
interest  payable  in  two  months  after  date,  the  whole 
contents  790  dols.  97  cts.  allowed  by  said  commis- 
sioners, and  a  receipt  for  nine  rights  of  land  in  Lin- 
coln^ valued  by  agreement  at  ten  pounds  each,  one 
right  in  Lewis  at  twelve  pounds,  one  in  Peacham  at 
thirty  pounds,  with  four  years  interest  on  the  whole, 
allowed  by  the  said  commissioners. 

And  the  two  following  promissory  notes,  given  by 
the  intestate  to  the  said  Morey ^  and  disallowed  by  the 
said  commissioners,  to  wit,  a  promissory  note,  dated 
February  4th,  1793,  for  the  sum  of  500/.  lawful  mo- 
ney, with  interest,  payable  the  1st  o{  January^  1794, 
and  another  promissory  note  for  the  same  sum  and  of 
equal  date,  payable  the  Ist  January^  1795,  should  be 
given  in  evidence  to  the  Jury,  and  that  a  verdict  shall 
be  taken  in  said  cause,  subject  to  the  order  and  deci- 
sion of  the  Court,  on  the  law  arising  from  the  above 
case  and  facts. 

Signed  by  the  counsel  for  each  party. 

The  Jury  found  a  verdict  for  the  defendant  Morey y 
to  recover  of  the  plaintiff,  in  his  capacity  of  adminis- 
trator, the  sum  of  7,695  dols.  97  cts.  being  the  sum 
that  the  intestate  was  in  arrear  to  the  defendant. 

And  now,  at  the  after  sittings  of  the  same  term, 
the  reserved  case  was  argued  and  decided. 

.  There  were  two  points  made  which  were  argued 
JR  tfie  nature  of  a  demurrer  to  the  evidence  advanced 
^support  of  the  counts  in  the  set-off:  , 
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<3kin'.  Fine.  \V  hctiKr  a  cbsa  cshibhed  before  the  OOID- 

MuK).       mbstiuncPK  iHi  on  e^caCK  represented  insolvent,  and 

""■""""^  alimced  by  diem,  can  tx^  attcnrards  counted  upon  in 

oSiet  lo  on  action  commenced  br  administrator  for 

tbe  r^euvcnr  oi' a  claim  in  taiour  of  the  estate. 

Secondly,  which  w:^^  the  principal  point,  whether 
a  claim  exhibited  as  afure:sjjd  lo  the  commissionerSi 
and  bv  chcm  tBsalli/wed^  c«kii  be  afienrards  counted 
upon  In  !>uch  o&et. 

'Hie  cou::^i  :br  d'^e  pliiindff  r.^ad  the  following  sec- 
rermarx  :?tar.    tioDS  rVciTi  iht  :;ct  iof  the  pixbaitr  of  wills,  and  settle- 

vol      1        n.     15"J,  ^  ,     .  %        'MM  t 

15J,  154.  lij.    mcpt  cf  te>r:itc  ana  inr^^^tatc  estates,  passed  March 
'^'  ^'"  \\,xh,  1797  :"  >ection>  i?2.  So,  84,  85,  86.  with  pro- 

viiiO,  and  sccdons  68,  6*^.  and  from  these  sections 
tl-*cr\  ctjntended,  that  when  an  estate  of  an  intestate 
uas>  by  the  administrator  represented  as  insolvent  t6 
the  h'A^j:  of  probate,  and  he  had  appointed  commis- 
sioners to  receive,  examine  and  adjust  the  claims  of 
creditors.  \\'hilst  the  right  to  prosecute  for  the  ic- 
'J  oven-  of  the  debts  due  to  the  estate  remained  in  the 
administrator,  the  usual  process  in  the  common  law 


*  No  question  appears  to  have  been  made,  whether  theac 
passed  March  8th,  1787,  operated  in  this  case.     This  act  1M 
repealed  by  a  general  repealing  act,  passed  Mrvcmbtr  XQ^ 
1797,  and  went  into  effect  the  1st  Sefitembcry  1798,  and  in  M 
tton  3.  enacts,  ^'  That  the  aforesaid  repealed  acts  or  laws  lb 
!>c  in  full  force  us  to  all  matters  and  things  done  or  traniac 

I 

during  their  existrricc,  to  which  they  relate  to  all  intents^ 
pnr|K)ses  as  thriiit'l)  ilits  act  had  not  been  passed.^  Buffer 
*^  nticHtioiicd  whether  a  recurrence  to  this  act  would*  faM 
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rourts  was  suspended  as  to  the  creditors ;  for  that       ^^cott 
section  86.  declares,  "  that  no  action  against  any  exe-       Morcy. 
cutor  or  administrator  of  any  insolvent  estate  shall  be  """^"•""^ 
sustained  except  for  debts  due  to  the  State,  debts  due 
for  rates  or  taxes,  last  sickness  and  funeral  charges ; 
unless  the  executor  or  administrator,  having  objec- 
tion to  the  claim  on  which  the  action  is  brought,  con- 
sents to  have  the  same  settled  by  course  of  law." 

•Section  89.  "  That  all  actions  brought  against  any 
executor  or  administrator,  before  any  estate  is  repre- 
sented insolvent,  shall,  when  such  estate  is  found  to 
be  insolvent,  be  discontinued,  unless  the  executor  or 
administrator  consent  to  have  a  trial  at  law,  as  before 
directed  in  this  act." 

That  though  the  rights  of  the  creditor  are  diverted 
to  another  channel,  yet  they  are  not  abridged;  for 
section  84.  provides,  *'  That  if  any  creditor  shall  ex- 
hibit his  claim  or  demand  against  such  estate  so  re- 
presented as  aforesaid  to  the  commissioners  as  before 
mentioned,  and  the  said  commissioners  shall  disallow 
•k  wholly  or  in  part ;  such  creditor  conceiving  himself 
^aggrieved  by  the  judgment  and  determination  of  the 
commissioners,  may,  at  the  time  such  commissioners 
shall  make  report  and  return  to  the  Judge  as  before 
mentioned,  or  within  twenty  days  afterwards,  if  such 
demand  so  disallowed,  in  the  whole  amounted  to 
■twenty  dollars,  or  if  the  sum  allowed  by  the  commis- 
sioners of  any  demand  exhibited  be  twenty  dollars 
less  than  the  sum  demanded,  appeal  from  the  judg- 
ment and  determination  of  the  commissioners  to  the 
Supreme  Court  next  to  be  holden  in  the  same  Coun- 
^V  whether  the  same  be  a  stated  or  adjourned  session 
^  9aid  Court,  signifying  to  the  Judge  in  writing  such 
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oicott  his  desire,  and  filing  in  the  probate  office  a  declaratioR 
Morey.  of  his  demand  against  such  estate,  drawn  up  with  the 
"""""""""""  same  legal  certainty  as  is  required  in  prosecuting  de- 
mands in  the  courts  of  law.  And  the  Judge  shall 
cause  the  executor  or  administrator  to  be  served  with 
a  copy  of  such  declaration,  and  of  the  appeal  made  by 
such  creditor,  at  least  twelve  days  before  the  sitting 
of  such  Court,  if  there  shall  be  so  many  days  between 
the  time  of  filing  such  declaration,  and  the  time  of 
the  session  of  such  Court,  and  if  there  shall  not  be  so 
long  a  time,  then  the  copy  aforesaid  shall  be  served 
as  soon  as  mav  be,  and  the  creditor  mav,  at  the  Court 
to  which  the  appeal  is  made,  on  the  first  day  of  the 
sitting  of  said  Court,  enter  his  action  as  plaintiff 
against  the  executor  or  administrator,  and  shall  pro- 
duce an  attested  copy  of  such  his  declaration,  and  a 
certificate  from  the  Judge  of  probate  that  notice  hath 
issued  to  the  executor  or  administrator  thereon ;  and 
upon  such  declaration  such  pleadings  may  be  had 
and  the  matter  issued  in  the  same  way  and  manner  as 
though  such  action  had  been  commenced  in  the  ordi- 
nary and  usual  way,  and  had  been  entered  in  said 
Supreme  Court  by  way  of  appeal  from  the  County- 
Court." 

Here*the  creditor's  right  to  the  opinion  of  this 
Court  is  secured,  and  his  right  to  trial  by  Jury  is  not 
taken  away.  To  shew  the  intention  of  the  Le^ala- 
ture  still  further,  the  same  section  provides,  "  that 
the  Supreme  Court  shall  certify  to  the  Judge  of  pro- 
bate the  judgment  they  shall  give  thereon." 

This  Court  is  to  issue  no  execution  on  the  judg^ 
ment,  except  for  costs ;  but  the  judgment  is  to  be 
considered  only  as  rectifying  or  affirming  the  pro- 
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ceedings  of  the  commissioners  under  the  Probate       9i«>" 
Court.     Every  thing  relative  to  the  claims  of  credi-       Moiiy. 
tors  to  an  insolvent  estate,  is  to  be  kept  distinctly  — — — — — 
within  the  process  of  the  Probate  Court. 

Further,  in  the  proviso  to  the  86th  section,  an  ac- 
tion is  expressly  given  to  th^  creditor  against  the  ad- 
ministrator for  the  proportion  of  the  insolvent  estate 
to  which  he  is  entided  by  the  report  of  the  commis- 
sioners after  the  expiration  of  a  certain  time  allowed 
by  the  Judge  of  probate  ;  and  the  result  of  the  judg- 
ment in  favour  of  the  creditor  is  to  be  an  execution 
ie  bonis  propriis^  and  this  is  the  only  action  contem- 
plated by  the  statute  for  the  creditor  to  have. 

From  whence  they  inferred,  that  tlie  creditor  could 
not  bring  his  claims  against  an  insolvent  estate^ 
though  allowed  by  the  commissioners,  into  this  Court 
in  the  usual  course  of  process,  or,  as  the  statute  ex- 
presses it,  "  by  course  of  law." 

But  if  thev  were  incorrect  in  this  view  of  the  sta- 
tute  upon  the  second  point  made  on  the  case  reserved, 
the  statute  provisions  will  be  too  plain  to  admit  of 
doubt. 

The  creditor  is  not  only  estopped  from  exhibiting 
in  set-oflF  such  claims  as  were  disallowed  by  tlie  com- 
missioners, but  by  a  clause  in  the  84th  section,  "  if 
the  creditor  shall  fail  to  enter  his  action  in  manner 
and  season  as  before  directed,  his  demands  shall  be 
for  ever  barred.*' 

To  shew  further  the  intention  of  the  Legislature  to 
leep  the  creditor  to  an  insolvent  estate  strictly  within 
the  probate  process,  they  read  the  83d  section,  "  That 
wSL  demands  against  any  estate  represented  insolvent 
Hi  a&reaaid,    not  exhibited  to  the  commissioners 
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n  itliin  die  time  limited  by  the  Judge  for  that  purpose, 
shall  be  for  ever  barred ;  unless  the  creditor  or  ere- 
'  ditors  can  find  some  estate  of  the  deceased  not  in- 
ventoried or  accounted  for  by  the  executor  or  ad- 
ministrator ;  in  which  case,  after  allowing  and  deduct- 
ing such  costs  and  charges  as  to  the  Judge  may  ap- 
(>ear  reasonable,  if  the  estate  so  found  be  sufficiettt, 
the  said  creditor  or  creditors  shall  first  receive  a  divi- 
dend  so  as  to  make  him,  her,  or  them  equal  to  tltc 
other  creditors  of  said  estate,  if  tliere  be  so  much 
remaining  after  deducting  costs  as  aforesaid,  and 
the  overplus  (if  any  there  be)  shall  be  divided  in  due 
proportion  among  all  the  several  creditors  to  said 
estate." 

They  contended  further,  that  the  declaration  in 
set-off  is  to  all  intents  a  new  action,  contrived  merely 
to  avoid  the  exix^nse  and  delay  of  mesne  process. 
That  anciently  opposite  claims,  which  could  not  be 
pleaded  under  the  same  action,  were  pursued  by  se- 
veral process  to  distinct  judgment,  and  the  party  who 
recovered  the  first  judgment  was  allowed  to  plead  it         ^ 
against  the  less  vigilant  partj'.     This  ^\as  eSected       .J 
jjartly  by  the  common  law  practice,  but  principally      -^ 
by  tlie  regulations  of  successive  statutes.     But  the    -^i 
statute  declaration  of  set-off,  styled  rather  awkward^  "^z. 
in  our  code,  offset,  lias  all  the  fffojKrties  and  evciy^g_* 
defence  which  can  be  made  to  a  new  and  inclependeid 
action,  attaches  to  tliis  declaration.    The  jiarty  da. 
claring  in  offset  is  therefore  estopped  fioni  sayinj 
this  is  my  defence  to  tlie  plaintiff's  action,  and  duK^_tj 
to  elude  tiiose  wholesome  restrictions  of  the  '. 
which  would  have  barred  his  right  of  action  if  lie  ll 
commenced  in  a  distinct  and  separate  suit.    The  Ac- 
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claration  in  offset  does  not  become  a  defence,  until  oicott 
the  Jury  have  found  the  issue  in  favour  of  the  offset,  Morey. 
and  ascertained  the  damages.  Then  the  Jury,  by  vir-  - 

tue  of  the  power  vested  in  them  by  the  statute,  apply 
these  damages  in  defence  against  the  demands  of  the 
plaintiff.  But  while  the  declaration  in  offset  is  in 
transitu^  it  is  subject  to  all  the  rules  of  pleading,  con- 
trolled by  all  restrictions  of  practice,  and  limited  by- 
all  the  common  law  and  statute  bars,  as  effectually  aa 
if  the  declaration  had  stood  on  the  files  as  pertaining 
to  an  original  suit. 

The  counsel  for  the  defendant  replied,  that  con- 
ceding that  upon  an  intestate  estate  being  represented 
insolvent,  that  the  statute  had  diverted  the  prosecu- 
tion for  the  recovery  of  claims  of  creditors  from  the 
common  law  channel,  and  that  all  suits  depending  in 
the  Courts  of  law  were  to  be  discontinued;  yet  a  right 
was  reserved  to  the  administrator  to  litigate  any  claim 
in  the  usual  course  of  juridical  practice,  when  in  the 
words  of  the  statute,  "  he  consents  to  have  the  same 
settled  by  course  of  law.^^  By  the  impetration  of  this 
Writ  the  administrator  has  elected  to  have  this  credi- 
tor's claim  settled  by  course  of  law.  It  would  be  a 
Ihonstrous  doctrine  to  conclude,  that  the  administra- 
tor, by  force  of  the  probate  act,  might  prosecute  and 
recover  the  claims  of  his  intestate  bf/  course  of  laxVf 
and  the  debtor  be  estopped  from  his  defence.  The 
power  of  the  commissioners  is  not  merely  to  receive 
and  examine,  but  to  adjust  the  claims  of  creditors* 
The  term  adjust  implies  a  power  in  the  commissioners 
to  examine  counter  claims^  and  to  adjust  the  balance 
between  the  estate  and  the  creditor.    A  aase  might 
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be  put,  perhaps  this  very  case,  where  the  creditor 
may  have  exliibited  his  claim,  the  administrator  may 
have  exhibited  a  counter  claim  on  the  part  of  the 
estate  represented  insolvent :  the  commissioners  may 
have  docked  both,  or  allowed  the  amount  of  each, 
and  finding  tlie  balance  equal,  may  on  this  account 
have  disallowed  the  claim  of  the  creditor ;  and  the 
parties  finding  there  was  nothing  due  to  either,  nei- 
ther would  have  any  inducement  to  appeal.  But 
should  the  administrator  afterwards^  institute  a  suit  on 
his  claim,  on  trial  shall  he  be  permitted  to  say  to  the 
creditor,  You  have  had  your  day  in  the  commis- 
sioners' court ;  your  claim  has  been  disallowed  by 
them ;  you  waived  your  right  of  appeal ;  you  are 
now  therefore  precluded  from  pleading  your  claim 
(however  honest,  and  though  esteemed  such  by  the 
commissioners)  in  offset  against  mine  ?  The  statute 
certainly  is  not  pregnant  with  such  absurdity. 

This  will  apply  likewise  to  the  general  bar  in  sec- 
tion 83.    A  creditor  mav  be  convinced  that  his  claim 

it 

is  balanced  by  a  claim  on  the  part  of  the  insolvent 
estate.  He  therefore  omits  to  exhibit  his  claim  to 
the  commissioners.  If  afterwards  administrator  com- 
mences a  suit  against  him,  shall  he  be  precluded  from 
pleading  his  own  claim  in  defence?  Shall  he  jfxA^Jti 
shew  that  he  did  not  owe  the  intestate  any  thing  ? 

The  declaration  in  offset  is  not  in  the  nature  of  { 
separate  independent  action,  but  by  force  of  the 
tute  is  incorporated  into  the  action  to  which  it  i 
pleaded.    The  statute  provides,  "  that  if  the  plainti|5E 
in  any  action  pending  before  any  Court  on  bond| 
note,  or  other  couiraci,  sliail  be  indebted  to  the 
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t  in  such  action  ;  the  defendant,  after  pleading        oicott 
neral  issue,  or  confessing  the  plaintiff's  cause       Morey. 
ion,  may  plead  an  offset  of  any  sum  or  sums  — — - 
him  from  the  plaintiff  as  aforesaid,  which  plea 
e  in  the  nature  of  a  declaration,  with  one  or 
counts  as  the  nature  of  the  case  may  require; 
the  plaintiff  shall  plead  the  general  issue  to  any 
he  counts  in  the  defendant's  plea,  or  shall  con- 
e  cause  of  action  contained  in  any  or  all  the 
in  the  defendant's  plea,  he  may  in  like  man- 
ad  in  oft'set  any  sum  or  sums  due  to  him  from 
Pendant  as  aforesaid ;  and  the  issue  and  plead- 
eing  closed,  the  Jury  shall  be  directed  to  find 
illy  such  sum  or  sums  as  shall  be  found  in  ar- 

•om  either,   and  judgment  shall  be  rendered 

« 

n  accordingly." 

e  the  statute  declares,  that  defendant  may  plead 
it,  that  is,  plead  in  defence  to  the  plaintiff's  de- 
3n,  which  he  has  either  traversed  or  confessed, 
plea  shall  be  in  the  nature  of  a  declaration,  not 

declaration  independent  of  the  declaration  to 
it  is  pleaded ;  and  though  the  plea  is  in  the  na- 
*a  declaration,  and  there  may  be  said  to  be  the 
mce  of  a  second  declaration  in  the  cause,  and 
1  issues  may  be  put  to  the  same  Jury,  yet  they 

force  of  the  statute,  converge  into  one  issue, 
ng  into  such  sum  as  shall  be  found  in  arrear  to 
party.  The  defendant  is  therefore  entitled  to 
je  legal  advantages  which  would  accrue  to  him 
njr  other  mode  of  defence. 
dsion  also  appears  to  be  made  by  the  statute 
I  pbuntiff  in  his  turn  to  plead  in  offset.    This 


I 

I 
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oicott       declaration,  according  to  the  doctrine  contended  ibr, 

Morey.       would  be  a  separate  action,  and  here  we  should  have 

'"-  -       -        three  independent  actions  embraced  in  one  record* 

This  is  too  absurd. 

The  Chief  Judge  delivered  the  opinion  of  the. 
Court. 

The  Court  see  no  distinction  in  the  present  cast 
between  claims  allowed  or  disallowed  by  the  com- 
missioners. 

If  the  administrator  elects  to  institute  a  suit  upon 
plaims  in  favour  of  an  insolvent  estate,  the  adverse 
party  must  not  be  estopped  from  such  legal  defence 
as  would  have  been  available  in  case  the  commission 
of  insolvency  had  not  issued.  Even  the  general  bar, 
in  case  where  the  creditor  failed  to  exhibit  his  claim 
to  the  commissioners,  could  only  be  pleaded  to  an 
action  instituted  by  the  creditor,  and  could  not  be 
taken  advantage  of  by  the  administrator  under  the 
general  issue  in  offset  to  the  exclusion  of  the  de- 
fendant's defence. 

The  Court  consider  a  declaration  in  set-off,  not  as 
a  distinct  action,  but  merely  a  statute  provision  made 
in  aid  of  the  rules  of  practice,  which  might  not  alloi#  , 
the  subject  matter  of  it  to  be  shewn  in  evidence 
pnder  the  ordinary  issue  to  the  plaintiff's  declaration^ 
ponsistendy  with  the  techniae  6f  pleading  and  pmo^ 
tice*  It  is  in  its  nature  the  party's  defence,  of  wIdidiL' 
^he  Court  will  not  suffer  him  to  be  deprived.  «.^ 

•'■» 

Smith,  Judge.  Though  I  am  in  opinioniindl  4m^ 
(^bi^Justice  in  supporting  the  verdict,  yetlaqifMliP 
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ther  inclined  to  consider,  that  the  exhibition  of  his       oicott 
claim  to  the  commissioners  of  an  insolvent  estate  is       Morcy. 
necessary  to  the  taking  the  creditor  out  of  the  bar  in 
the  83d  section  of  the  statute. 

Verdict  of  the  Jury  affirmed. 


PRESENT, 
ENOCH  WOODBRIDGEy  Chief  Judge. 

'      >  Aanatant  Judren, 
NOAH  SMITH^  5 


Samuel  Udall,  Appellee, 
against 

William  Rice,  SheriflF  of  Windsor  County, 

Appellant. 

DECLARATION  for  taking  insufficient  bail.  a  sheriff  must 
Plaintiff  declared  in  case,  ,that  he  recovered  judg-  take  such  bait 
ment  gainst  Seth  EmmoiiSy  at  the  Windsor  County  acimitted"o Uie 
Court,  holden  on  the  third  Monday  of  September,  J^f^^^^i^^L^ 
1799,  for  86  dols.  64  cts.  damages,  and  6  dols.  26  cts.  gJ^i^'be'^^X 
costs  of  suit ;  and  on  the  30th  of  the  same  month  cient  to  satisfy 

.  a  judgment  in 

purchased  out  his  writ  of  execution,  and  on  the  same  favour  of  a  cpc- 
day  delivered  the  same  execution  to  the  defendant        '"**^   ^' 
JRice^  in  his  capacity  of  sheriff  of  the  County,  to  ser\'e 
and  return,  according  to  law ;  who  returned  on  the 
same  execution,  that  he  had  committed  the  body  of 
Seth  Mmmons  to  the  common  gaol  in  Woodstock^ 
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udaii  JFindsor  County.  That  on  the  26th  daj'  of  Navem- 
Rice.  ber^  1799,  tlie  sheriff  admitted  Seth  Emmons  to  bail 
for  the  liberties  of  the  gaol  yard,  and  took  a  bond  of 
that  date  for  that  purpose,  made  and  executed  by 
Seth  Emmons  as  principal,  and  Lysander  Richardson 
as  surety,  with  the  usual  conditions ;  which  bond  be- 
came  absolute  by  the  escape  of  Seth  Emmons;  and 
ont\\^20\hJanuarif,  1800,  sheriff /??V^  assigned  the 
bail-bond  to  the  said  Samuel  UdalU  vvho,  upon  the 
5th  ol  March^  1800,  commenced  his  action  upon  the 
bond  against  Seth  Emmons  and  Lysander  Richard- 
son, before  the  IFindsor  County  Couit,  holden  on  the 
third  Monday  o(  iMarchy  1800,  and  recovered  judg- 
ment against  them  for  106  dols.  74  cts.  damages, 
and  15  dols.  2  cts.  costs  of  suit ;  and  the  said  Samuel 
Udall,  on  the  25th  of  September,  1800,  took  out  his 
writ  of  execution  on  said  judgment,  and  on  the  same 
day  delivered  the  same  execution  to  the  said  sheriff 
to  levy,  serve  and  return ;  and  the  said  sheriff  made 
return  on  said  execution,  that  he  had  aiTested  the 
body  of  the  i:r/id  Setli  Emmons,  and  committed  him 
to  the  gaol  in  IFoodstock  aforesaid,  and  on  the  same 
execution  returned  a  non  est  irrventus  as  to  Lysander 
Richardson;  and  the  said  Samuel  Udall^  on  the  1st 
day  o(  January,  1801,  took  out  an  alias  execution 
against  Lysander  Richardson  on  the  same  judgment, 
and  on  the  same  day  delivered  the  same  to  JiAn 
Palmer,  constable  of  JVoodstock  aforesaid,  to  levjrj^^^ 
serve  and  return  ;  who  returned  on  the  same  (xBai 
execution,  that  lie  had  arrested  the  body  of  the  ssdft  " 
Lysander  Richardson,  and  him  committed  to 
common  gaol c  in  JFoodstock  ^ioTQSd\d.  By  means-^ 
all  which,  and  the  insufficiency  of  the  said  SetAJSmf* 
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mons  and  Lysander  Richardson^  the  obligors  in  the        udjOi 
bail-bond  aroresaid,  to  respond  said  judgment,  the         Rice, 
said  Samuel  Udall  hath  totally  lost  the  benefit  of  the  """""^ 
said  judgment :  and  he  avers  the  judgment  remains 
in  full  force,  and  in  no  part  paid  or  satisfied,  and  an 
action  hath  accrued,  &c.  ad  damnum^  400  dollars. 

Defendant  pleaded  not  guilty,  and  gave  notice  that 
he  should  give  the  following  special  matters  in  evi- 
dence under  the  statute,  viz. 

That  the  said  Lysander  Richardson^  at  the  time 
he  was  accepted  as  bail  for  the  said  Seth  Emmons^ 
was  a  good  and  sufficient  freeholder,  resident  within 
this  State,  and  possessed  estate  both  real  and  personal 
to  the  amount  of  three  thousand  dollars. 

Cause  to  the  Jury. 

Titus  Hutchinson^  for  the  defendant,  now  offered 
to  shew  in  evidence  the  facts  stated  in  the  above 
notice. 

Charles  Marshy  for  the  plaintiff.  We  object  to 
such  facts  going  in  evidence  to  the  Jury.  The  de- 
fendant's right  to  give  any  especial  matter  in  evidence 
under  the  general  issue,  must  result  from  the  98th 
section  of  the  act  commonly  called  the  judiciary  bill ;  Vermont  st«t. 
which  provides,  "  that  the  general  issue  of  not  guilty,  ^^  '  ^* 
nil  debet ^  or  any  other  general  plea  proper  to  the  ac- 
tion, whereby  the  whole  declaration  is  put  upon 
proof,  according  to  the  nature  of  the  case  may  be 
made  by  the  defendant ;  under  which  general  plea  the 
5lefendant  shall  have  liberty,  upon  trial  of  the  cause, 
^  such  general  issues,  to  give  any  special  matters  in 
^idence,  in  his  defence  or  justification,  as  the  nature 
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udaii        of  the  action  may  be,  the  defendant  giving  notice  it) 
Rice        writing,  with  the  plea  of  the  special  matter  or  matters 
'  on  which  he  or  she  shall  rely  in  such  defence  or  justi- 

fication ;  and  no  special  matter  shall  be  given  or  al- 
lowed  in  evidence,  except  such  as  shall  be  particu- 
larly mentioned  in  such  notice  in  writing  as  afore- 
said." 

Here  the  Legislature,  to  abbreviate  and  to  render 
modes  of  pleading  more  simple,  and  perhaps  in  ten- 
derness to  the  more  uninformed  practitioners  at  the 
bar,  have  provided  a  more  summary  mode  of  plead- 
ing matters  in  justification  than  the  ancient  mode  of 
pleading  in  bar.  Although  the  elder  mode  was  fa- 
miliar to  every  man  of  decent  acquirements  in  his 
profession,  and  affected  a  precision  which  it  is  appre- 
hended will  not  always  be  produced  by  the  new  sta- 
tute mode,  yet  it  must  be  confessed  the  novel  mode 
will  lessen  the  labours  of  the  indolent,  and  sometimes 
prevent  the  ignorant  from  being  entangled  in  the 
"  mazes  of  mere  technical  pleading.  And  so  fiir  the 
Legislature  have  acted  wisely.  But  the  objects  of 
the  statute  are  merely  to  render  the  mode  of  pleading 
brief  and  plain,  but  not  to  countenance  error ;  to 
render  the  path  of  justice  more  facile  and  plain,  but 
not  to  encourage  or  protect  the  ignorant  in  their 
aberrations.  If  a  practitioner  at  the  bar  has  matters 
in  justification  or  defence  which  may  avail  his  client 
in  a  plea  in  bar,  he  is  not  restrained  by  the  statute 
from  clothing  his  justification  or  defence  in  sudi. 
plea.  But  if  he  will  prefer  the  statute  mode  of  giving 
notice  of  such  special  matters  in  justification  or  de- 
fence under  the  general  issue,  he  must  be  confined  in. 
his  notice  to  such  special  matters  as  would  be  propel 
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in  a  plea  in  bar  to  the  action ;  and  as  the  replicant  to  trdaii 
a  plea  in  bar,  if  he  would  shew  that  the  matters  Ri<!c. 
therein  pleaded  are  impertinent,  and  form  no  legal  ^ 
answer  to  his  declaration,  may  demur  to  such  plea, 
so  here,  when  under  general  issue  notice  is  given  of 
irrelevant  and  immaterial  matters,  to  be  shewn  in 
evidence  and  insisted  upon  in  justification  or  defence 
in  this  new  and  lax  mode  of  pleading.  If  the  plain- 
tiflF  is  exposed  to  be  injured  by  such  impertinent 
matters,  he  may  object  to  the  evidence  of  such  mat- 
ters being  shewn  to  the  Jury,  although  stated  in  the 
notice  in  the  nature  of  a  demurrer  to  the  evidence. 
This  being  the  intent  of  the  statute,  and  the  practice 
Becessarily  growing  out  of  it,  to  carry  its  design  into 
efiect  without  injury  to  parties,  we  shall  in  the  pre- 
sent case  object  to  the  evidence  of  such  facts  as  are 
stated  in  the  notice  going  to  the  Jury,  and  shew  that 
they  arc  such  facts  as  are  impertinent  to  the  issue, 
and  could  not  avail  the  defendant  in  justification  or 
defence,  if  more  regularly  pleaded  in  bar. 

When  a  sheriff  has  committed  the  body  on  execu- 
tion, taken  a  bond  of  the  prisoner,  with  surety  admit- 
ting him  to  the  liberties  of  the  prison  yard,  and  an 
escape  is  made,  the  sheriff  must  exhibit  his  bond  and 
ofier  to  assign  it  to  the  creditor,  or  pay  the  contents 
of  the  execution :  if  he  assigns  the  bond,  and  the  cre- 
ditor brings  suit  against  the  bail,  recovers  judgment, 
takes  out  execution,  and  a  non  est  is  returned  upon  it, 
and  a  suit  is  commenced  against  the  sheriff,  he  can- 
jaot  in  his  defence  sliew  tiiat  the  bail  was^  but  he  must 
shew  that  it  is  sufficient.  The  language  of  the  sherifl* 
here  is,  ''  I  have  taken  your  execution  to  collect.  I 
lave  committed  the  debtor  to  gaol.    I  ha\'e  admitted 

28 
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udau        him  to  t^e  liberties  of  the  gaol  yard.  He  has  escaped. 

Rice.        I  have  assigned  you  the  bail-bond.  You  have  prose- 

"—""""""""  cuted  the  bail.   He  is  now  found  to  be  insufficient  to 

respond  the  judgment,  but  when  I  accepted  him  as 
bail,  in  my  opinion  he  was  a  man  of  sufficient  pro- 
perty, and  I  now  give  you  notice  I  can  prove  it." 

But  though  this  is  the  language  of  the  sheriff,  it  is 
fortunate  for  my  client  the  plaintiff  it  is  not  the  lan- 
guage of  the  law. 

^(T"*  2^1**        ^^  ^^^  ^^^  ^^^  ^^^  entitled,  an  act  relating  to 
2B4.  gaols  and  gaolers,  and  for  the  relief  of  persons  im- 

prisoned therein,  sections  10th  and  11th. 

The  former  section  provides,  **  that  any  person  im- 
prisoned in  gaol  on  mesne  process  in  any  civil  action, 
or  upon  execution  founded  on  a  proper  action  of  debt, 
covenant,  contract,  or  promise,  shall  be  admitted  to 
the  liberties  of  the  gaol  yard;  such  prisoner  first  giving 
bond  to  the  sheriff  of  the  County  in  which  he  shall 
be  imprisoned,  with  one  or  more  sufficient  sureties^ 
being  freeholders  resident  within  this  State,  to  be 
bound  jointly  and  severally  in  such  sum  as  the  sheriff 
shall  direct,  with  a  condition  in  the  same  bond,  un-. 
der written  in  the  form  following,"  &c. 

The  latter  section  provides,  "  that  when  the  con- 
dition of  any  bond  legally  taken  as  aforesaid,  for  ad- 
mitting a  debtor  to  the  liberties  of  the  gaol  yard,  sht^ 
be  broken,  such  bond  ^shall  be  assignable  to  the  ere*, 
ditor  or  creditors,  who  may  maintain  action  thereof 
in  his,  her,  oi  their  own  names,  and  shall  be  entitlqdL. 
to  all  the  privileges  and  advantages  thereon,  to  whic^h^- 
the  sheriff  or  other  officer  taking  the  same  would 
entitled  if  tlie  action  were  brought  by  him.     And  no»     "^ 
action  shall  be  maintained  against  any  officer 
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such  bond,  for  an  escape,  or  other  cause  mentioned  udidi 
in  the  condition  thereof,  unless  the  creditor  ot  credi-  Rice, 
tors  shall  have  sued  the  bond  taken  by  such  officer  -— — — — 
and  assigned  as  aforesaid,  and  be  unable  to  recover 
the  debt  or  damages,  if  the  sheriflf  or  other  officer 
who  took  the  bond  shall  upon  demand  made  assign 
such  bond  to  the  creditor  or  creditors ;  and  if  the 
signer  or  signers  of  such  bond  shall  be  unable  to  sa- 
tisfy the  judgment  recovered  thereon,  or  if  the  cre- 
ditor or  creditors  shall  not  be  able  to  recover  judg- 
ment on  such  bond  against  him,  her,  or  them,  on  ac- 
count of  the  neglect,  laches  or  default  of  the  officer, 
the  creditor  or  creditors  may  sue  the  officer  taking 
such  bond  upon  the  original  cause  of  action,  and 
shall  recover  against  him  all  damages  which  such 
creditor  or  creditors  shall  have  sustained." 

The  language  of  the  statute  is,  "  that  when  a  person 
is  committed  on  execution,  and  the  nature  of  the 
judgment  is  bailable,   he  may  be  admitted  to  the 
liberties  of  the  gaol  yard ;  that  the  sheriff  may  take  a 
bond,  with  one  or  more  sufficient  sureties,  condi- 
tioned that  the  prisoner  shall  not  depart  the  liberties 
unless  lawfully  discharged ;  that  in  case  of  escape  the 
sheriff  may  assign  such  bond  to  the  creditor,  who 
shall   be  entitled  on  suit  to  all  the  advantages  to 
which  the  sheriff  would  be  entitled;  that  no  suit  shdl 
be  brought  by  the  creditor  against  the  sheriff  until  he 
has  prosecuted  the  assigned  bond ;  if  the  signer  or 
signers  of  such  bond  shall  be  unable  to  satisfy  the 
judgment  recovered  thereon,  or  if  the  creditor  is  im- 
jieded  in  the  recovery  of  the  judgment  by  the  ne- 
^ect,  laches  or  default  of  the  officer,  the  creditor 
viay  sue  the  officer  taking  such  bond  upon  the  ori- 
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ydaii        ginal  cause  of  action,  and  sliall  recover  against  ium 

Rj<^.        all  damages  which  he  has  sustained."    The  one  caae 

-  contemplated  b}"  the  statute,  in  which  the  creditor 

shall  recover,  is  where  the  bond  has  been  assigned, 
judgment  rendered  against  the  bail,  and  the  bail 
proving  unable  to  respond  such  judgment.  The 
other  case  is  where  the  sheriff  by  **  his  neglecf^  per- 
haps in  assigning  the  bond  seasonably,  ^'  his  lachei'* 
in  failing  to  take  the  bond  in  the  manner  prescribed 
by  law,  or  by  "  Im  defauW^  in  any  part  of  hb  duty, 
shall  impede  the  creditor  in  the  recovery  of  judg- . 
ment  upon  the  bond.  In  which  cases  the  sheriff  is 
made  absolutely  responsible  for  such  damages  as  the 
creditor  has  sustained.  But  in  no  case  does  the  sta-r ' 
tute  enable  the  sheriff  to  exhibit  in  defence  the  facts 
set  forth  in  the  notice. 

\    The  only  question  now  is,  will  the  Court  listen  to 
the  language  of  the  sheriff,  or  that  of  the  statute  ? 
The  sheriff  says  he  has  once  exercised  his  best  judg- 
ment and  taken  bail,  which  he  esteemed  and  can  now 
prove  was  sufficient  at  the  tim^  of  the  execution  of 
the  bail-bond ;  and  that  although  such  bail  was  rnani* 
festly  insufficient  when  the  creditor  prosecuted  the 
bail  upon  the  bond  assigned,  yet  the  creditor  must 
be  the  sufferer.    The  benefit  of  the  judgment  against 
Seth  Emmons^  the  original  debtor,  is  totally 
But  he  h^s  done  his  duty.    It  was  not  his  fault, 
the  creditor's  misfortune,  that  he  esteemed 
jRic/iardson^  the  bail,  to  be  sufficient  to  respond 
Tn2;ges  upon  the  bond  in  case  of  escape.  -  «r  5^ 

The  language  of  the  Legislature,  as  expi^ssfsj 
fhc  statute,  is— r  *     « 


--«» 
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fr.  Sheriff,  you  may  admit  prisoners  to  ^e  liber-  uddi 
of  your  gaol  yard.  You  may  take  a  bond  for  that  Rice. 
x)se.    You  are  made  the  sole  judge  of  who  shall  • 

>ail,  and  his  or  their  sufficiency.  But  see  to  it 
you  take  sufficient  suretiesi  freeholders  resident 
lin  the  State,  to  secure  the  creditor  in  case  of 
pe.  The  sufficiency  of  your  bail  shall  be  tried, 
ign  the  bond  or  not,  at  your  election.  If  you 
ect  or  refuse  to  assign  the  bond,  you  must  pay 
original  debt  and  damages  to  the  creditor.  If 
assign  the  bond,  and  the  creditor  brings  suit 
n  it,  recovers  judgment,  takes  out  his  execution, 
mits  the  bail  to  prison,  or  a  non  est  is  returned  on 
execution,  and  the  judgment  remains  unsatisfied, 
insufficiency  of  the  bail  you  have  accepted  is 
Y  and  fully  proved ;  you  must  then  pay  the  cre- 
r'yourself.  And,  as  if  the  Legislature  meant  to 
"d  against  every  possible  evasion  of  the  sheriiF, 
if  you  impede  the  creditor  after  you  shall  have 
yned  the  bail-bond  by  your  neglect,  laches,  or 
ult,  you  shall  respond  the  damages  yourself.  In 
ird,  look,  Mr.  Sheriff,  to  the  sufficiency  of  the 
you  accept,  for  you  shall,  in  all  events,  answer 
ts  responsibility. 

I.  contrary  doctrine  to  this  held  in  the  statute,  it 
ht  readily  be  shewn  would  be  attended  with  ma- 
st injury  to  creditors.  Make  the  sheriff,  as  may 
contended  for,  a  judge  of  the  sufficiency  of  bail 
the  liberties  of  his  prison,  how  much  bona  Jide 
L  might  be  lost  through  the  misconduct  of  a  de- 
ing  officer  conniving  with  imprisoned  debtcH^. 
[|  an  equitable  view  of  the  subject,  to  consider 
sheriff  and  creditor  both  as  innocent :  Here  is  a 
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udaii        loss  to  be  sustained  by  one  of  them.  Who  is  to  bear 

Ruje.        it  ?  The  creditor  who  has  at  great  expense  by  course 

"■~'*""^*"  of  law  been  endeavouring  to  compel  his  debtor  to 

pay  an  honest  debt,  who  never  was  consulted  as  to 
the  acceptance  of  the  bail,  and  had  no  control  over 
the  subject  of  admitting  his  debtor  to  bail ;  or  the 
sherifif,  who  was  die  principal  in  the  transaction  ? 

Nathaniel  Chipman^  for  the  defendant.  The  sta- 
tute  does  not  give  an  entire  discretionary  power  to 
tlie  sheriff  in  the  acceptance  of  bail  for  the  liberties 
of  the  gaol  yard.  It  defines  the  bail  to  be  accepted, 
viz.  ^^freeholders  resident  within  tlie  State.^^  Here 
is  a  rule  prescribed  to  the  sheriff.  Here  is  the  crite- 
rion of  the  sufficiency  required  by  the  statute ;  and 
here  is  the  sufficiency  set  forth  in  the  notice  under 
the  general  issue. 

When  the  sheriff  had  once  accepted  as  bail  "  one 
or  more  sufficient  surety  or  sureties,  being  free- 
holders resident  within  the  State,"  he  had  effectually 
done  his  duty.  The  creditor  had  all  the  security  re- 
quired by  the  statute.  Nothing  could  be  more  pro- 
per in  the  trial  of  the  issue  in  an  action  instituted 
against  the  sheriff,  than  for  him  to  give  the  very  terra: 
of  the  statute  prescribing  his  duty  in  his  notice  i 
justification.  Such  justification  would  operate  in 
plea  in  bar. 

It  is  said  a  loss  is  to  be  suffered  by  one  of  twoi 
nocent  persons,  the  sheriff  or  the  creditor ;  and 
in  an  equitable  view  it  will  be  unjust  for  the  htter 
sustain  it. 

I  am  not  prone  to  argue  from  the  hardships 
may  be  suffered  by  parties  in  the  determinatioB  of* 
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moot  point ;  but  in  reply  to  the  popular  harangue  of  vdaii 
the  plaintiff's  counsel,  It  may  be  inquired  if  it  is  not  Rke. 
equally  hard  upon  the  sheriff?  Compelled  by  the  stia*  — — 
tute,  and  even  the  constitution,  to  take  bail  of  a  cer- 
tain description  modified  by  the  statute,  for  the  liber- 
ties of  the  gaol  yard,  exposed  to  an  action  or  liable 
to  impeachment  if  he  refuses,  is  it  not  hard,  that 
when  he  has  strictly  observed  his  duty,  accepted  the 
bsdl  required  by  the  statute,^  and  the  bail  should 
chance  to  be  unable  to  respond  the  judgment  ren- 
dered on  the  bond,  to  be  made  absolutely  liable  for 
all  damages?  Suppose  a  sheriff  should  accept  the 
bail  required  by  tlie  statute,  and  the  week  afterwards 
the  bailor  should  become  bankrupt.  Has  the  sheriff 
in  such  case  any  power  to  secure  himself?  Could  he 
have  any  process  against  the  bankrupt  ?  Could  he 
again  close  his  prison  doors  upon  the  debtor,  and  de- 
mand  new  bail  ?  Would  not  the  statute,  if  it  contem- 
plated  the  sheriff  as  liable  in  the  mode  and  to  the  ex- 
tent contended  for,  have  provided  some  proccfs* 
whereby  the  sheriff  might  secure  himself?  In  most 
jgovemments  there  is  some  peculiar  indulgence 
<^iiewn  to  their  public  officers,  and  in  all  govern- 
^xnents,  when  they  can  shew  they  have  done  their 
uty  precisely  as  prescribed  by  the  Legislature,  the 
ourts  of  law  will  protect  them. 


Marsh.    The  whole  matters  in  contest  rest  here, 
the  facts  stated  in  the  notice  under  the  general 
•ue,  such  as  could  have  been  well  pleaded  in  bar  ? 
It  may  be  determined  by  this  concise  view  of  the 


« • 
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udaii  The  sheriff  accepted  Lysander  Richardson  as  » 

Rice.        Sufficient  surety  in  a  bail-bond  for  admitting  Setl^^ 

"~*""*"~"  Emmons  to  the  liberties  of  the  gaol-yard.    The  bond 

has  been  assigned  to  the  creditor,  Samuel  Uda/L  He 
has  commenced  a  suit,  and  recovered  judgment  on 
the  bond.  The  execution  has  been  delivered  to  the 
same  officer,  who  accepted  Richardson  as  bail,  and  he 
himself  has  returned  a  non  est  as  to  person  and  pro- 
perty. Is  it  legal  or  even  expedient,  that  the  same 
officer  should  now  be  permitted  to  say  in  justifica- 
tion, that  Lysander  Richardson  is  now  a  man  of  suf- 
ficient property  to  respond  the  judgment?  for  he  is 
certainly  precluded  by  his  return,  his  own  official  act, 
from  saying  to  the  contrary.  Could  the  sheriff  have 
well  pleaded  such  justification  in  bar  ? 

The  Chief  Judge  delivered  the  opinion  of  the 
Court. 

It  is  the  opinion  of  the  Court,  that  the  facts  pro* 
ferted  in  the  notice  under  the  general  issue  cannot  be 
admitted  in  evidence  to  the  Jury. 

The  sheriff  is  compelled  by  the  statute  to 
prisoners  committed  upon  execution  founded  on 
proper  action  of  debt,  covenant,  contract  or 
to  the  liberties  of  the  gaol  yard,  takuig  a  bond 
sufficient  surety  or  sureties,  being  freeholders 
dent  within  the  State,  with  certain  conditicms 
scribed  in  the  form  inserted  in  the  statute,  the 
cipal  of  which  is,  that  the  prisoner  shall  not 
the  liberties  of  the  gaol  yard,  unless  lawful^ 
charged.     If  an  escape  is  made,  the  statute 
the  creditor  from  bringing  any  suit  against  theabM'^ 
until  he  hath  applied  to  him  for  the  assignmcflt  of 


^    ■■*. 
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such  bond.  If  the  sheriff  assign  the  bond  to  the  ere-  ud*u 
ditor,  he  must  institute  a  suit  upon  it  against  the  baik  Rice. 
If  bail  proves  sufficient  to  respond  the  judgment,  no  * 

action  will  lie  against  the  sheriff.  None  is  necessary. 
But  if  insufficient  J  the  action  then  lies  against  the 
sheriff.  And  what  more  ample  proof  of  the  utter 
insufficiency  of  such  bail  can  be  expected  than  what 
is  found  in  the  return  of  non  est  by  the  same  sheriff 
made  on  the  execution  against  the  bail  ? 

To  say,  that  at  the  time  of  taking  the  bail,  the 
bailor  was  sufficient,  and  to  make  his  being  a  free- 
holder resident  within  the  State  at  the  time  of  the 
execution  of  the  bond,  a  criterion  of  his  sufficiency, 
would  be  to  evade  the  statute.  The  sheriff  must  take 
such  bail  as  is  not  merely  sufficient  at  the  time  of 
executing  the  bond,  but  such  as  will  be  sufficient  to 
respond  the  judgment.  Even  if  the  bail  possessed 
ample  freehold,  subject  to  the  creditor's  execution, 
landed  estate  might  not  satisfy  the  creditor.  When 
he  imprisoned  the  original  debtor,  nothing  but  money 
would  satisfy  the  creditor  if  he  insisted  upon  it.  He 
might  perhaps  have  satisfied  his  original  execution 
by  levying  it  upon  lands.  He  preferred  imprisoning 
the  debtor  Emmons  in  order  to  obtain  the  money,  and 
he  lias  an  equal  right  to  insist  upon  money  from  the 
bail. 

.  The  meaning  of  the  statute  is  plain.    The  sheriff 

shfdl  at  his  own  risk  take  such  bail  for  prisoners  ad- 

snitted  to  the  liberties  of  the  gaol  yard,  as  in  case  of 

^escape  sliall  be  sufficient  to  satisfy  a  judgment  in  fa- 

^3ipur  of  the  creditor  in  money. 
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v.vUdaii  The  cause  went  to  the  Jury  merely  for  the  assess- 

Rice.        ment  of  damages,  which  the  Court  du^cted  the  Jury 

"""""""^  to  assess  upon  the  damages  and  costs  recovered  by 
the  plaintiff  in  his  former  suit  against  the  bail,  toge- 
ther with  the  officer's  fees  for  the  commitment  of  the 
bailor  upon  the  alias  execution,  with  simple  interest. 

Charles  Marshy  for  plaintiff. 
Nathaniel  Chipman  and  Titxis  Hutchinson^  for  de- 
fendant. 


PRESENT, 

ENOCH  WOODBRIDGEy  Que/ Judge, 
NOAH  SMITHy  Msistant  Judge. 


Martha  Wentworth,  Appellant, 

against 
John  Allen,  Appellee. 

The   collector      EJECTMENT.    This  was  an  action  of  eiect- 

of    a   propric-  ,  ^  J^"^^ 

top's  tax  is  not  mcut  wliercin  the  plaintiff  demanded  seisin  and  pnw- 

obligred,  in  his  .  -  .  ,      «  ' 

advertisement    scssioH  of  a  ccftam  tract  or  parcel  of  land,  lying  in  • 
Bcxtothenamc  the  north-cast  corner  of  Stockbridge^  fFtndsor  Cclp* 
Jenrproprie."  ty»  Containing  five  hundred  acres,  which  tract  m 
uTseiiTon  originally  granted  to  JBenning  irentworth,  ]sitzi 
*h*   ^^^^    °^  vernor  of  New-Hampslure^  as  by  reference  tQ'lJlpe 
mention  the  a-  cliarter  and  chart  of  Stockhridse.  may  mcure  filBr 

mount    of  the  ^  ^  ■  ^fl 

tax  on  each  right  generally^  and  then  insert  a  list  of  the  delinquents.  ** 
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appear ;  the  same  land  being  devised  to  the  plaintiff    Wentwwth 
by  the  said  Benning  Wentworth;  but  the  defendant        AUcn. 
entered  and  amoved,  &c.  ad  damnum.  ^— — — 

Plea,  not  guilty.  Issue  joined,  and  put  to  the 
Jury. 

Plaintiff's  evidence. 

First.  Copy  of  the  charter  of  Stockbridge,  dated 
July  21,  1761. 

Secondly.  Copy  of  Benning  JFentworMs  will, 
dated  November  6,  1769,  probated  1770,  by  which 
he  devised  all  his  lands  to  the  plaintiff. 

Defence. 

The  defendant  offered  in  evidence  a  deed  from  the 
collector  of  a  proprietor's  tax,  conveymg  to  him  the  4f> 
laud  demanded,  and  stated  that  there  had  been  a  legal- 
sale  of  said  land  for  the  non-payment  of  a  tax  assessed 
by  the  proprietors  of  Stockbridge  at  a  legal  meeting, 
and  moved  to  accompany  the  deed  with  exhibits  of 
die  proceedings  of  the  proprietors. 

Daniel  Farrand,  for  the  plaintiff,  objected  to  the 
proceedings  of  the  proprietors  being  read  to  the  Jury; 
for  that  it  appeared  by  the  charter,  that  the  land  in 
question  was  located,  or  rather  granted  in  severalty 
to  Benning  JFentworth,  the  devisor,  and  therefore  the 
land  not  being  held  in  common  with  the  other  pro- 
prietors, they  had  no  right  to  levy  a  tax  upon  it._ 

Smith,  Judge.  I  am  for  excluding  the  proceed- 
ings of  the  proprietors.      I  conceive  they  had  no 
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>rtb     power  to  lc\y  a  tax  on  tlie  lands  demanded  in  thr 
n.        declaration. 


Chief  Judge,  I  am  for  admittinj^  the  proceedings 
of  the  proprietors  in  c  viiicnce.  Those  tracts  of  land 
uhich  by  the  Xtnv- Hampshire  charters  are  uniformly 
rericrved  or  granted  to  Governor  ffentworth,  diough 
they  are  not  subject  to  an  after  division  by  the  pro- 
prietors^ liave  ever  been  considered  by  this  Court  as 
amenable  to  the  assessment  of  proprietar}*  taxes. 

The  Court  l^eing  divided,  the  evidence  was  ad- 
mitted. 

The  defendant  now  proceeded  to  shew,  by  the  dc- 
IM)sition  of  David  Russel^  keeper  of  a  land-office,  the 
publication  of  the  warrant  for  the  warning  for  the 
proprietors'  meeting.    By  the  same  deposition  it  ap- 
peared  thiit  the  creditor  had  legally  advertised  the 
assessment  of  the  tax.    He  dien  exhibited  a  JFindsai 
ncwsp.ipcr,  in  which  was  inserted  die  collector's  ad 
vcrtiscment  of  the  time  and  place  of  the  sale  of  lane 
of  delinquents  in   Stockbridgey  and  proved  by  f 
same  deposition  that  the  same  publication  had  be 
made  in  other  piijx^rs,  agreeably  to  the  directions 
the  statute. 

He  then  read  ccrlificd  copies  of  the  proprie^ 
records,  whicli  shewed  that  the  tax  liad  been  r 
larlv  assessed. 

He  then  offered  to  read  the  collector's  deed. 

Jacob  Smith,  for  the  plaintiff,  objected  to  th 
goin^  to  the  Juiy.     He  read  part  of  the  third 
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•f  the  act  regulating  proprietors'  meetings,  passed    Wentworth 
March  9th,  1787  ;  "  And  in  case  any  part  of  such        Alien, 
rate  shall  be  unpaid  thirty  days  after  the  last  time  of  j^^^^nf  su" 
such  publication,  it  shall  be  the  duty  of  such  collec-  ^°^  2.  p.  3i7. 
tor.to  publish  in  the  papers,  and  for  the  time  before 
mentioned,  the  names  of  the  grantees  upon  whose 
right  default  of  payment  has  been  mqdej  and  the  sums 
due  thereon.^^ 

Mr.  Smith  said  that  he  grounded  his  objection  to 
the  deed  upon  the  irregularity  of  the  notice  given  to 
the  delinquent  proprietors  in  the  advertisement  ex- 
hibited. The  collector's  advertisement  for  sale 
should  have  set  forth  the  names  of  the  delinquent 
grantees  or  proprietors,  and  the  sum  assessed  on 
each  set  against  the  name  of  each,  that  each  one 
might  be  availed  of  the  sum  which  he  had  to  pay. 
That  the  collector  in  the  present  publication  had 
only  set  forth  the  amount  of  the  tax,  and  stated  ge- 
nerally that  it  had  not  been  paid  by  the  proprietors 
hereafter  mentioned,  and  then  inserted  a  list  of  their 
names  without  annexing  to  the  name  of  each  delin- 
quent the  specific  sum  assessed  upon  his  land. 

Sedper  Curiam.     In  a  proprietor's  tax  tlie  land  is 
assessed  by  equal  rights,  each  holding  by  his  tenure 
per  meum  et  tuum.    The  sum  to  be  paid  by  each  is 
therefore  equal,  and  there  is  not  that  necessity  of  an- 
nexing to  each  proprietor's  name  the  sum  assessed 
upon  his  share,  as  there  is  in  a  state,  county,  towTi  or 
parish  tax,  where  the  taxes  are  to  be  responded  by 
owners  of  land  held  in  severalty  and  in  unequal  quan- 
tifies.    It  is  sufficient  that  the  collector  states  ge- 
nerally in  his  advertisement  the  amount  of  the  snm 
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assessed  on  each  right  or  share,  and  then  mentions 
the  delinquents'  names,  \\'hose  rights  or  shares  will 
be  sold  unless  the  taxes  are  paid. 
Let  the  deed  be  read  to  the  Jury. 

The  plaintiff  had  leave  to  enter  a  nonsuit. 

Daniel  Farrand  and  Jacob  Smithy  for  plaintiff. 
— — ,  for  defendant. 


A  promise 
made  by  a  she- 
riff  to  a  debtor, 
witliin  the  li- 
berties of  the 
})rison,  *'  that  if 
le  escaped  he 
vould  not  sue 
him  until  he 
had  first  prose- 
cutefl  the  bail," 
will  not  operate 
a  defeasance  of 
tbe  bail-bond, 
thou(ch  the 
principal  be 
sued  at  the 
same  time  with 
tbe  bail. 


William  Rice,  Sheriff  of  W indsor  Count}-, 

against 
John  Pollard  ct al.  Appellees. 

PLAINTIFF  declared  in  plea  of  debt  on  bail- 
bond  made  and  executed  to  him  in  his  capacity  of 
sheriff  by  the  defendants  for  the  admitting  Pollard  to 
the  liberties  of  the  gaol  yard.  Bond  in  the  usual 
form,  and  escape  alleged. 

Plea,  non  cstfactum^  with  notice  by  the  defendants 
under  the  statute,  that  they  should  rely  in  their  de- 
fence on  the  following  special  matter,  videlicet: 

That  when  the  said  Pollard  was  so  imprisoned  as 
in  said  declaration  set  forth,  and  before  said  Pollard 
committed  any  escape,  the  plaintiff  had  promised  the 
defendant  Pollard  that  in  case  of  his  escape  he  would 
not  prosecute  him  upon  the  bail-bond  until  he  had 
first  prosecuted  Seth  Emmonsy  the  other  defendant* 
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Xicholas  Baylies  J  for  the  plaintiff,  objected  to  the        Rice 
facts  set  forth  in  the  defendants'  notice  going  in  evi-    PoU«ti  et  ai. 

dence  to  the  Jury.  ' 

We  consider  it  now  as  settled  by  a  recent  decision 
of  this  Court,  diat  the  notice  to  be  given  under  tlie 
general  issue  provided  by  the  statute,  is  but  a  sum- 
mary mode  of  pleading  m  bar,  and  those  matters 
which  may  be  demurred  to  in  a  plea  in  bar  may  be 
objected  to  in  the  notice. 

The  whole  matters  set  forth  in  the  notice  are  ir- 
relevant, and  could  hot  have  been  well  pleaded  in 
bar. 

For  there  is  no  consideration  to  the  promise  set 
forth  in  the  notice ;  and  ii'  there  had  been  a  considera- 
tion the  promise  could  not  defeat  the  bond. 

S/iow.  Rep.  p.  43.  Salk.  Rep.  vol.  2.  p.  573. 
Aylojf  V.  Scrimshaw.  Term  Rep.  vol.  2.  p,  24. 
Hcathcote  et  al.  v.  Crookshanks. 

Titus  Hutchinsoriy  for  defendants.    The  cases  cited 

do  not  apply.     In  the  cases  both  in  Shower  and  Sal- 

» 

keklf  the  cause  of  action  had  arisen  at  the  time  of  the 
promise.  Here  was  no  action  which  had  accrued. 
No  action  had  or  could  accrue  to  Rice  until  Pollard 
had  escaped,  and  this  escape  was  the  consideration  of 
the  promise  set  forth  in  the  notice.  The  facts  in  the 
notice  traverse  the  declaration  in  the  most  substantial 
points.  We  concede  that  if  Pollard  had  broken  his 
lx)nds  by  escaping  from  prison  before  the  promise 
made,  it  would  have  been  null  and  void. 


Charles- Marshy  for  the  plaintiff.     I  apprehend  that 
statute  merely  gives  parties  the  liberty  of  giving 
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Rice        notice  of  any  matters  which  may  be  pleaded  specially. 

Pollard ct ai.    The  expression  of  the  statute  is  "  special rnattersm'^ 

""""""*"*""  We  say  these  matters  in  the  notice  could  not  have 

been  pleaded  specially. 

First.  Because  the  promise  set  forth  in  the  notice 
is  grounded  on  no  consideration. 

To  this  point  the  case  in  Salkeld^s  Reports^  Heath- 
cote  et  aL  V.  Crookshanks^  has  been  read. 

But  if  the  Court  can  get  over  the  want  of  consi- 
deration, such  promise,  say  the  authorities,  is  no  de- 
feasance of  a  bond.  It  could  not  therefore  be  plead- 
ed in  bar. 

Whether  such  promise  is  made  before  or  after  the 
action  accrued,  is  immaterial.  The  very  facts  stated 
in  the  notice  shew  that  there  was  no  release.  Sice 
told  the  defendant  Pollardy  that  if  he  escaped  he 
would  not  prosecute  him  on  the  bond  until  he  had 
first  prosecuted  Emmons. 

If  the  subject      Smith,  Judge.     I  am  against  the  admission  of  the 

matter  of  a  8ta-  r  .        ,  .  t^ 

tute  notice  un-  matters  profertcd  m  the  notice.  Exception  to  the 
issue  could  not  evidence  under  the  notice  can  be  the  only  consistent 
pie^^ed  in  w,  Hiodc  to  avoid  such  impertinent  matter.  The  dc- , 
ro^be^vokied  fendant  can  give  notice  only  of  such  special  matters 
roiderauw?to  ^^  would  prevail  in  bar,  not  such  as  would  be  dc- 
theevideifteof.  murrablc.     The  matters  in  the  notice,  if  pleaded 

fer^d  in  support  '         * 

of  it.  bar,  would  be  clearly  demurrable. 

■ 

Chief  Judge.    I  am  of  the  same  opinion. 

Verdict  for  the  plainti£ 

Charles  Marsh  and  Nicholas  Baylies^  for 
Titus  Hutchinson^  for  defendant. 
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PRESEXT, 

EJ\rOCH  WOODBRIDGE,  C/Uef  Judge, 

LOTT  HALL,      ?    .    .  ,     ,  .    . 

>  A99i%tant  Judges, 

^rOAH  SMITH,  5 


Solomon  Waddams,  Appellant, 

against 
Frederick  BuRNHAM,  Appellee. 

PLAINTIFF  declared  in  debt,  that  the  defendant  To  plead  scve- 

ral      distinct  ' 

render  to  him  the  several  sums  oi  37  dols.  42  cts.  facts,  aii  tend- 
6  dols.  S5  cts.  and  27  dols.  42  cts.  making  in  the  fcnce,°  ^\%  no 
whole  71  dols.  39  cts.  for  several  judgments  reco-  pufadhigr   *" 
vered  by  the  plaintiff  at  the  Court  of  Common  Pleas 
holden  at  Litchfield^  within  and  for  the  County  of 
Litchfield  and  State  of  Connecticut,  on  the  fourth 
Tuesday  of  March,  1798 ;  which  judgments  are  in 
full  force,  and  in  no  part  satisfied.     Profert  made  of 
the  record  of  the  Court  in  Connecticut. 

The  defendant  craved  oyer  of  the  records  ;  which  ^n  « pl«a  ^n  hw 
being  read  to  him,  it  appeared,  that  Burnham  was  set  forei^  judg. 
forth  as  being  of  Pomfret^  in  the  County  of  fVindsor  cessaVv  to  aver] 
and  State  oi  Fermont.  mem^  w  J"Vc- 

Defendant  then  pleads  in  bar; 'because  he  says,  J^rap^!^o  tl^"eje 
that  the  said  Solomon  fFaddaws,  at  Goshen,  in  the  ^^'* 
Coimty  of  Litchfield  and  State  oi  Connecticut^  on  the 
24th  of  April,  1797,  purchased  out  the  two  writs 
upon  which  the  judgments  in  the  plaintiff's  declara- 
tion  mentioned  were  rendered,  signed  by  Adino  Hall, 
Justice  of  the  Peace,  which  writs  were  made  returna- 

30       * 
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Waddamg     blc  at  and  before  the  County  Court  then  next  to  be 

Eurnh  m.      holdcn  in  Litchfieldy  within,  &c,  on  the  third  Tuesdajf 

^^""^"^""^"'^  Qf  September  then  next,  which  writs  were  brought 

for  the  recovery  of  damages  for  the  non-performance 
of  certain  promises  therein  alleged ;  and  afterwards, 
on  the  25th  of  Aprils  in  the  year  aforesaid,  the  said 
Solomon  PFaddams^  by  Timothy  Buel^  a  pretended 
constable  of  said  Gosheuy  caused  each  of  said  writs 
to  be  served  by  attaching  on  each  an  old  chair ^  which 
were  turned  out  by  the  said  Solomon  Waddams.  at 
his  the  said  Solomon^s  dwelling-house  in  said  Goshen^ 
as  the  property  of  the  said  Frederick  Bttmham^  and 
left  copies  of  the  said  writs  at  the  dwelling-house  of 
the  siud  Solomon  Waddams. 

I    And  the  said  Frederick  Bumham  further  says,  that 
at  the  time  of  the  pretended  service  of  the  saki  writs, 
and  for  a  long  timt  before,  viz.  for  the  term  of  twenty- 
years  next  preceding  the  time  of  the  pretended  ser- 
vice of  said  writs,  he  lived  and  resided  in  the  town  of 
Fomfrety  in  the  County  of  Windsor  and  State  of  Ver- 
monty  and  not  in  any  part  of  the  State  of  Connecticut. 
That  the  said  chairs  pretended  to  have  been  attached 
on  said  writs  and  turned  out  by  the  said  Solomon 
fTaddams  as  aforesaid,  were  not,  at  the  time  of  said. 
pretended  attachment,  nor  were  they  ever  the  pfO».., 
perty  of  him  the  said  Frederick y  nor  had  he  at  that  tinM 
any  property  of  any  description  in  the  said  State  gC 
Connecticut.     Ft  hoc  est  paratus  verificare.    WhcMs 
fore,  &c.  "  .     .       ':^ 

To  this  plea  the  plaintiff  demurred,  and  for  caui^ 
of  demurrer  set  down  the  following,  viz.  ^ 

First.  That  the  said  plea  is  double,  alleging 
separate  and  distinct  facts,  having  no  legal 
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tion ;  for  that  the  said  plea  alleges,  that  the  said  Fre-^     Waddami 
derick.  at  the  time  of  the  service  of  the  said  writs,  was      Bumham.  . 
not  an  inhabitant  of  the  State  of  Connecticut j  but  re-    " 
sident  in  Pomjretj   Windsor  County,  State  of  Fer- 
mont*    And  it  also  alleges,  that  the  property  attached 
Was  not  the  estate  of  the  said  Frederick  Bumham. 

Secondly.  It  does  not  appear  by  said  plea,  but 
that  the  said  writs  were  served  conformably  to  the 
laws  of  the  State  in  which  said  judgments  were  ren- 
dered, or  but  that  the  Court  of  Common  Pleas  in 
the  State  of  Connecticut  had  jurisdiction  of  said 
cause. 

Thirdly.  The  said  plea  is  hypothetical,  uncertain, 
and  without  legal  form* 

Joinder  in  demurrer. 

Daniel  Buck^  for  the  demurrant.  This  plea  in 
bar  is  double.  Here  are  two  issues  tendered  in  the 
same  plea. 

Hall,  Judge.  According  to  my  conception  of  the 
law,  that  duplicity  in  pleading  which  the  law  is  said 
to  abhor,  exists  when  separate  and  distinct  matters, 
trtiich  would  constitute  distinct  defences,  are  plead- 
ed. But  when  ever  so  many  facts  are  combined  in  ^ 
the  same  plea,  all  going  to  prove  one  defence,  there  .. 

is  no  departure  in  pleading. 

In  this  case  the^two  facts  set  forth  in  the  plea  in 
bar  go  to  shew  that  the  Court  in  Connecticut  had  no 
joris^ction  of  the  causes  in  which  the  several  judg- 
ments  declared  upon  were  rendered ;  and  this  is  one 
cmtire  defence,  and  no  duplicity  in  pleading. 
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Wtdaanu  Chief  Judge.    It  is  true,  duress  and  accord  and  &• 

Buriiii;.in      tisfactiou  cannot  be  joined  in  the  same  plea ;  but  even 
"  this  dictum  of  the  book  shews,  that  accord  and  satis- 

faction, distinct  facts,  may  be  coupled  in  the  same 
plea,  both  going  to  make  one  entire  defence,  which 
would  avoid  the  action,  lliere  is  in  such  case  no  de- 
parture, and  I  can  conceive  none  here. 

Buck.  We  shall  now  endeavour  to  shew,  that  the 
two  facts  in  the  plea  in  bar  are  not  connected;  and 
therefore,  with  deference  to  the  opinion  of  the  Court, 
this  present  plea  is  not  within  the  doctrine  laid  down 
by  the  bench. 

If  w  c  should  have  carved  an  issue  to  the  facts 
pleaded  in  bar,  could  we  have  coupled  the  facts  of 
the  defendant's  being  resident  in  Vermont^  and  his 
having  no  interest  in  the  property  attached,  in  the 
same  issue  ?  Would  there  not  have  been  duplicity 
in  our  traverse.  In  legal  acceptation,  accord  and  sa- 
tisfaction  are  but  one  fact,  that  the  party  has  agreed 
to  accept  a  sum  in  discharge  of  his  demand,  and  is 
satisfied  with  it.  In  truth,  it  is  the  simple  f-:ct  of  sa- 
tisfaction  that  is  alone  pleaded,  and  relied  upon  hi  the 
plea.  The  accord  is  mentioned  only  as  the  induce- 
ment to  it,  and  never  can  be  pleaded  saJe/yoloaeL 
£ac.Abnyoli  Therefore  the  elementary  writers  say,  that  accord  is 
^'  *'  an  agreement  between  two  persons  at  least  to  give  Of 

accept  something  in  satisfaction  of  a  trespass, :  tet 
done  by  one  to  the  oiher.  This  agreement,  Stt&4l( 
executed^  may  be  pleaded  in  bar  to  im  action  loacjdiK 
trespass;  for  in  all  j^ersonal  injuries,  the  law{;ivi|| 
damages  as  an  equivalent,  and  when  the  party  m 
of  an  equivalent  there  is  no  injury  or  caus6  of 


•  I, 
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plaint,  and  therefore  present  satisfaction  is  a  good     Waddama 
plea.    But  if  the  wrong  doer  only  promise  a  future     Burnhwn. 
satisfaction,  the  injury  continues  until  satisfaction  is  — — 
actually  made,  and  consequently  there  is  a  cause  of 
complaint  in  being,  and  if  the  trespass  were  barred  by 
this  plea,  the  plaintiff*  could  have  no  remedy  for  a 
future  satisfaction ;  for  that  supposes  the  injury  to 
have  continuance. 

But  we  shall  rely  principally  upon  our  second  ex- 
ception :  that  it  does  not  appear  but  that  the  two  writs 
were  served  conformably  to  the  laws  of  the  State  in 
which  the  judgment  was  rendered,  or  but  that  the 
Court  in  Connecticut  had  legal  jurisdiction  of  the 
same. 

Certainly  the  law  on  this  subject  has  been  settled 
beyond  controversy.  In  a  plea  in  bar  to  a  debt  on  a 
foreign  judgment,  it  is  necessary  to  set  forth  the  laws 
of  the  country  wherein  such  judgment  was  rendered, 
that  the  Court  may  determine  whet^ier  the  judgment 
has  been  legally  obtained.  The  case  of  Mostyn  v. 
Fabrigas^  Ccrwp.  Rep.  p.  161.  goes  the  full  length  to 
shew  the  high  respect  the  English  Couits  entertain 
for  foreign  judgments.  It  is  repeatedly  said,  in  this 
celebrated  case,  that  the  laws  of  a  foreign  country 
must  be  pleaded. 

Chief  Judge.  It  is  a  point  settled,  that  when  debt 
is  brought  upon  a  foreign  judgment  rendered  by  de- 
Juult^  the  Court  will  go  into  the  consideration  of  such 
jlidgment ;  and,  if  it  appears  such  judgment  was  sur- 
iRptitiously  obtained,  they  will  not  render  judgment 
*iipon  it. 
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WaddatM         Buck.     There  is  another  view  of  the  subject :  if 

Bumham.     the  two  Stated  facts  are  true,  and  may  be  embraced 

""""""■"•  in  one  plea,  yet  they  cannot  be  taken  advantage  of  in 

a  plea  in  bar  to  an  acticm  of  debt  on  judgment  in  dust 
Court,  or  even  in  that  in  Connecticut.  When  the 
actions  upon  which  our  judgments  are  predicated 
were  entered  in  the  Court  of  Common  Pleas  in  Can* 
necticut^  insufficient  services  might  have  been  pleaded 
in  abatement  there,  or  might  have  been  cured  by 
personal  appearance  of  the  par^  in  Court,  and  im- 
parlance, and  certainly  want  of  service  of  the  original 
writ  would  have  been  the  subject  of  error.  But  the 
writ  of  error  must  have  been  brought  in  Connecticut* 
This  Court  would  not  reverse  a  judgment  rendered 
in  anotlier  State  by  writ  of  error. 

Tttus  Hutchinson^  contra.  Here  are  three  excep- 
tions  in  demurrer  to  the  plea  in  bar.  The  first  has 
been  overruled  by  the  Court,  the  last  has  been  aban- 
doned by  the  counsel. 

As  to  the  second,  which  states  in  substance  the 
necessity  of  shewing  in  the  plea  in  bar,  that  the  fiict* . 
stated  therein  are  against  the  laws  of  Connecticut^ 

We  reply,  tliat  we  cannot  find  a  dictum  in  the  boofet 
in  point,  but  many  passages  to  induce  us  to  believe  il 
is  not  necessary.    The  case  cited  from  Cawper^s  JBfrr »   ^ 
ports  merely  shews,  that  the  Courts  in  England  wS»  t^=^ 
take  notice  of  foreign  laws,  so  &r  as  to  consider 
operative  in  relation  to  contracts  made  under 
and  that  the  Court  must  assist  the  Jury  in*  dp>ltfr|g 
mining  what  such  foreign  laws  are.      The  wlqlijli 
opinion  of  the  Judge  goes  only  to  shew,  tfaat'.#|M 
King's  Bench  will  inquire  into  the  juriscUctiOii  iflfii 
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Biinor  and  unappeilant  Courts,  pertaining  to  the  em- 
pire ;  as  in  the  case  of  the  steward  of  a  college,  which     Bun^m. 
we  find  in  the  same  authority.  — — — i 

If  it  be  necessar}'  to  plead  the  laws  of  Connecticut^ 
this  follows,  that  we  must  plead  law  and  £ict  in  one 
plea,  which  would  be  fatal. 

/.  Hatch  Hubbard,  against  the  demurrer.  The 
only  question  not  abandoned  or  overruled  is,  whether 
it  is  necessary  to  bring  the  law  of  the  State  of  Con- 
neeticut  upon  the  record  in  our  plea  in  bar. 

We  say  the  gendeman  has  not  and  cannot  shew 
any  case  decided,  or  the  dictum  of  a  single  Judge, 
that  it  is  necessary  to  plead  a  foreign  law.  England 
is  a  great  commercial  country,  and  frequent  arc  the 
actions  tried  in  the  English  courts  of  law  upon  con- 
tracts made  in  various  foreign  countries.  The  books 
abundantly  shew,  that  upon  the  trial  of  such  actions 
the  laws  and  customs  of  the  several  countries  where 
such  contracts  have  been  made  are  allowed  to  be 
shewn  in  evidence,  and  to  regulate  the  decisions  of 
Ac  Courts  on  such  contracts.  But  are  those  laws 
and  customs  ever  pleaded,  or  spread  on  the  record? 

In  our  plea  in  bar,  we  offer  to  verify  certain  fects, 
which,  if  true,  are  sufficient  to  shew  that  our  plea  is 
good.  If  the  verbal  statement  we  have  given  of  the 
laws  of  Connecticut  be  correct,  which  does  not  seem 
to  be  denied,  and  we  had  set  it  forth  in  our  plea  in 
bar,  the  same  gentleman  would  have  demurred,  and 
alleged,  that  we  had  made  in  lieu  of  a  double,  a  treble 
plea;  two  of  facts,  and  one  of  law:  for  certainly  if  the 
bw  of  Connecticut  had  been  spread  on  the  record,  it 
would  have  been  an  issuable  point,  and  the  Jury 
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w«dd»mi     whose  province  it  is  to  try  facts  would  have  bad  to 

^ar^h,m.      try  law. 

It  is  said,  that  in  the  case  of  Mistyn  and  Fahrigas 

it  is  repeatedly  laid  down,  that  a  foreign  law  :^ould 
be  pleaded.  This  is  certainly  a  mistake.  By  recur- 
ring to  the  report  the  contrary  H'ill  appear.  The  mat- 
ter there  insisted  upon  by  the  counsel  for  Falmgas 
is,  that  if  Mostyn  was  that  sacred  person  as  Goveraw 
or  Judge,  he  ought  to  have  pleaded  it.  h  appears, 
'  from  all  the  arguments  and  jjoints  in  this  important 
case,  that  no  one  of  the  ieanitd  counsel  ever  main- 
tained that  MosUjti  ought  to  have  pleaded  the  laws 
of  Jifinorca. 

Buch.^  It  appears  that  Mostyn  pleaded  that  what 
he  did  was  in  pursiuance  of  the  laws  of  Minorca.  In 
the  present  plea  in  bar  diere  is  no  allusion  to  any  law 
whatsoever. 

Hall,  Judge,  to  the  defendant's  counsel.  The 
plaintiff  says,  that  yoU  have  not  stated  in  the  plea  in 
bar,  that  the  facts  therein  relied  upon  are  contrary, 
to  or  have  any  connection  with  the  lawb  of  Connec- 
ticut. 

Hubbard.  If  wc  have  stated  the  necessary'  fkcts^  it 
is  not  incumbent  on  us  to  state  the  law.  We  C£^a^ 
der  the  law  as  resulting  from  those  facts. 

We  can  shew  the  case  of  the  Duchess  of  Suffi>fiift 
will,  tried  both  in  France  and  Eng{and.  Tik;  roreij^ 
law  was  not  pleaded  in  tiiat  case.  In  no  caae  has  Um 
law  of  a  loreigu  country  been  pleaded.  .  ,  ^.^ 
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Hall,  Judge.    In  a  plea  in  bar  to  debt  upon  a  fo-     vrtdcUmi 
reign  judgment,  I  hold  it  necessary  to  aver  at  least     Bnmham. 
that  the  judgment  was  obtained  against  the  law  of  the  — — — 
country  where  such  judgment  was  rendered.     The 
facts  disclosed  in  the  present  plea  are  not  averred  to 
be  against  any  law. 

Chief  Judge.    I  am  in  c^inicm  with  Judge  Hall. 

Smith,  Judge.    I  am  not  settled  in  my  opinion. 

Plea  in  bar  insufficient.    Respondeas  ouster 
awarded. 

Daniel  Buck^  for  the  plaintiiT. 
Titus  Hutchinson  and  J.  Hatch  Hubbard^  for  de- 
fendant 


Selectmen  of  Windsor 

against 
Stephen  Jacob,  Esquire. 

SUMMON  Stephen  Jacob  to,  answer  unto  JFittiam  a  ae^ty  ibe- 
Jfunter  et  al  selectmen  and  overseers  of  the  poor  of  SluSf  S  *"• 
the  town  of  Windsor,  &c.  thTrefori*  ^ 

Plea  in  abatement:  For  that  the  action  is  brought  "^1^^  ^ 
by  Ae  plaintiffs  for  the  benefit  and  behalf  of  the  in-  ^^^^^^ 
habitants  of  the  town  of  fFindsorj  and  the  writ  is  of  the  corpora* 
served  by  Stephen  Conant,  depuQr.sheriff,  who  is  an 

31 
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Selectmen    ,  inhabitant  of  tlic  town,  whereas  the  writ  ought  to 
J ;;  ;;b        have  been  served  by  some  disinterested  officer. 


Vermont  Stat.  Jdcof)  Smithy  foF  the  defendant.  By  the  24th  sec- 
tion of  the  judiciar}^  act  it  is  provided,  **  that  every 
writ  and  process  issued  as  aforesaid,  shall  be  directed 
to  the  sheriff,  his  deputy,  or  some  constable  of  the 
town  where  the  service  is  to  be  made  ;  except  where 
both  sheriff  and  constable  are  parties  or  interested^  in 
which  case  the  ^rit  or  process  may  be  directed  to, 
and  the  ser\  ice  made  by  the  high  bailiff,  or  any  dis- 
interested constable  within  the  County,  who  shall  be 
therein  named.  And  in  case  no  such  sheriff,  deputy- 
sheriff,  or  other  officer  as  aforesaid,  can  be  seasonably 
had,  the  writ  or  process  may,  by  the  authority  issuing 
the  same,  be  directed  to  an  indifferent  person  being 
named." 

We  contend  that  the  sheriff's  deputy  serving  this 
writ  is  so  far  interested  in  the  event  of  the  suit,  that 
he  was  incapable  in  law  of  dqing  the  service.  The 
judgment  recovered  in  this  action  will  enure  to  the 
treasury  of  the  town  of  which  he  is  an  inhabitant, 
and  if  the  suit  fails,  a  proportion  of  the  costs  is  to  be 
responded  by  a  tax  levied  on  his  person  and  property. 
This  interest  is  direct ;  and  if  not  direct,  such  an  in* 
terest  as  in  analogous  cases  excludes  a  person  thus 
situated  from  testifying ;  for  to  discover  the  extent  of 
the  meaning  of  the  word  **  interested,^^  as  used  in  thU; 
law,  we  must  apply  ourselves  to  the  decisions  in  Qthq|. 
instances,  where  the  term  is  mentioned* 

In  an  action  against,  the  hundred  upon  the  8tatiltt|{ 
of  IVilton^  the  hundredor  by  common  law  couU 
be  a  witness. 
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So  on  an  indictment  against  a  County  for  not  re*     Selectmen 
pairing  a  bridge,  an  inhabitant  of  the  County  cannot       j.uv  b. 
be  a  witness.  ~— 

Indeed  it  has  been  uniformly  ruled  in  this  Courts 
that  in  an  action  against  a  town  for  damage  occasion- 
ed by  the  want  of  repair  of  any  highway  or  public 
bridge  upon  our  act  for  regulating  highways^  &c.  the  Vermont  sut 
inhabitants  cannot  be  admitted  to  testify,  because 
they  are  interested.  Is  not  the  interest  here  the 
same  ?  The  law  does  not  specify  to  what  amount  the 
sheriff's  interest  shall  be,  but  incapacitates  him  from 
the  service  of  a  writ  where  he  is  any  wise  interested. 

In  pursuance  of  this  honourable  delicacy  in  the  Le- 
gislature  to  keep  all  the  streams  of  justice  pure,  the 
act  designates  other  officers,  to  wit,  the  high  bailiff, 
or  any  disinterested  constable  within  the  County ;  and 
if  neither  of  these  can  be  readily  procured,  to  avoid 
the  impure  services  of  an  interested  officer,  tlie  ma- 
gistrate signing  the  writ  is  empowered  to  direct  the 
service  to  be  done  by  any  indifferent  person. 

Amasa  Paine,  for  the  plaintiffs.  We  consider  the 
interest  of  the  officer  serving  this  process,  if  any,  to 
be  so  trivial,  that  it  may  be  classed  among  tlie  de  mi- 
nimis of  the  law. 

Anciently,  it  is  true,  a  hundredor  in  an  action 
upon  the  statute  of  TVilton^  was'  not  admitted  to  tes- 
tify; but  this  over-rigid  juridical  practice  has  been 
long  since  done  away  by  the  statute  of  George  II. 
chap.  16. 

It  was  never  decided,  only  doubtedy  whe^ther  an  in- 
habitant of  a  County  could  not  be  a  witness  on  an 
in^ctment  for  not  repairing  a  bridge. 
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The  truth  is,  the  best  systematic  ' 
us,  "  that  no  general  rule  can  be  laid  down,  but  dM 
every  case  must  stand  on  its  own  particular  orcum- 
stances,  whether  the  interest  be  of  that  nature,  or  so 
considerable  as  by  presumption  to  produce  partialis 
in  the  witness.*'  Bac.  Abr.  vol.  2.  p.  589. 

But  how  do  the  decisions  respecting  the  conqie- 
tency  of  witnesses  apply  in  this  case  ? 

Is  there  not  a  wide  diflerence  in  the  cauticHi  to  he 
observed  by  the  Court  in  the  admission  tS  a  witness, 
whose  interest,  however  remote,  or  whose  fncjudices, 
imbibed  by  living  in  the  litigating  corporation,  might 
imperceptibly  to  himself  bias  him  to  give  a  colouring 
to  his  testimony,  and  the  caution  to  be  observed  YSf 
the  Court  respectuig  an  officer  doing  a  mere  minis- 
terial act. 

If  the  process  had  been  by  attachment,  it  might 
possibly  be  said  to  be  unsafe  to  put  the  person  or 
property  of  the  defendant  under  the  control  of  an  in- 
habitant of  the  corporation:  but  here  the  xrv'vx  was 
h}'  summons. 

Smith.  We  consider  the  rujes  of  law  respectii^ 
the  competency  of  witnesses  as  relative  to  their  in^ 
terest  in  the  success  of  a  cause,  to  apply  forcibfy 
for  the  purpose  to  which  they  were  cited,  which  it . 
merely  to  shew  thc'  quantum  of  interest  whicA 
law  regards ;  and  we  learn  that  the  law  notices  an  in- 
terest in  action  upon  the  statute  of  IVUton,  mi 
more  remote  than  that  now  in  question.  The  officer 
in  the  present  case  is  a  man  of  propert}',  and  renders 
a  considerable  tax  to  the  corporation :  but  it  is 
down  in  the  books,  that  though  the  hundredoc 
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'  poor,  and  pay$  no  taxes  or  parish  duties,  he  shall  still     Seleetmeo 
be  excluded,  for  when  the  money  comes  to  be  levied       Jacob, 
he  may  be  worth  something.  — — — 

It  is  objected,  that  the  common  law  practice  under 
ihis  statute  has  been  done  away  by  the  statute  of 
George  IL  c.  16.  A  question  of  magnitude  might 
here  arise,  how  far  the  common  law  brought  by  our 
£nglish  ancestors  into  this  country,  can  be  controlled 
hy  a  British  statute,  passed  more  than  a  century  after 
,  their  emigration.  If  this  be  the  case,  the  British 
Parliament  have,  notwithstanding  our  declaration  of 
independence,  a  power  to  alter  our  common  law  at 
will.  The  act  of  our  Legislature  adopts  the  common 
and  not  the  statute  laws  of  England. 

It  is  further  objected,  that  the  officer's  interest 
cannot  have  so  prejudicial  an  effect  as  in  the  case  of 
a  witness.  We  reply,  that  the  legislative  will  must 
decide  this.  The  statute  must  govern ;  and  it  is  ma- 
nifest, from  an  investigation  of  it,  that  it  pins  the 
sheriff's  incapacity  upon  his  interest^  and  that  it 
draws  no  distinction  between  a  greater  and  smaller 
measure  of  interest.  The  expression  respecting  she- 
riff's incapacity  is,  "  are  parties  or  interested,^^  in  the 
first  link  of  the  copula,  "  are  parties^^^  meant  to  de- 
ttgnate  a  chief,  principal,  personal  interest;  and  if 
the  statute  had  stopped  here,  the  construction  con- 
tended for  by  our  opponents  would  have  been  cor- 
rect ;  but  by  the  addition  of  the  word  "  interestedj^ 
the  statute  includes  all  interest,  however  remote. 
Further,  "  where  both  sheriff  and  constable  are  parties 
•r  interested,"  seem  to  contemplate  tliis  very  case. 

The  provision  for  some  "  disinterested  constable 
.within  the  Counttfy^^  obviously  implies,  that  all  the 
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Sekctmen     cofistables  witfaiii  the  County  may  be   interesled, 
jaMb.       which  would  be  the  case  if  lui  action  should  be  insd* 
-  tuted  against  the  County.    This  would  implicate  in 

interest  the  sheriff  and  high  bailiff,  and  their  respec- 
tive departments  with  all  the  inhalMtants  of  tJie  Coun- 
ty.  Now  if  the  Legislature  considered  that  there  is 
some  existing  remote  interest  in  die  officers  of  the 
County  and  of  its  several  towns,  which  would  not 
incapacitate  them  from  serving  process  against  the 
County,  why  did  they  provide,  that  in  case  these  offi- 
cers were  interested,  the  writ  should  be  served  by- 
some  indifferent  person. 

Per  Curiam.  The  Court  cannot  perceive  the  ana- 
logy between  the  interest  which  will  exclude  a  per«- 
son  from  testifying,  and  that  which  will  incapacitate 
an  officer  from  serving  process.  The  interest  of  the 
officer  seems  so  remote,  that  it  could  not  disqualify 
him  from  serving  the  writ. 

Judgment  that  writ  does  not  abate. 

Amasa  Paine  and  /.  H.  Hubbard^  for  plaintifl&« 
Jacob  Smithy  for  dticndant. 
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John  Lazell,  Appellee^ 

against  „,.;, 

PiNNicK  and  Matson, 
Administrators  on  the  estate  of  Daniel  Oilman, 

deceased,  intestate. 

THIS  was  an  action  of  assumpsit  to  recover  the   "^le  adminif. 

#•  ^  .  .J  trator    on    the 

amount  of  a  certam  execution  and  extra  costs.  eitnte  of  an  in- 

General  issue  pleaded,  and  trial  by  the  Jury.  ^y  ,hew**hu 

insanity  in  evi- 
dence in  aroid« 

Jacob  Smith,  for  the  plaintiff,  stated,  that  Gilbert  ^«of»^«»' 
and  jRoot  were  prisoners  for  debt  in  Orange  County 


kMA  wttcd.  3  itrmt u-j »h 111  jn  'jviluiq{  -'^'^'f  hy'  ik  ^^ 
"*"  tesac  Hmut  CzSnau.  h.w  ■v^kk  Sc  ^aqniMcd  to  Ml- 
demnifv  ;mv  yaaaa  who  vadd  Ijii  »■■;  taS  fir 
diex  graiaien  tbr^  SbeLles  of  :^  ^loC  *ard  ;  tbs 
idvInfT  'i^cn  :he  ^rzmiat  m.  ^£  n*^'"''™"^'— ,  die 
pfainraF  g:igsiiica  "iut  buLbcndi  G^JBert  and  Bo&t 
drp&rned  :£ie  Sbgriea  cf  ±e  praoi;  snk  was  can- 
nenced  en  :^  buL-bmd.  jtuf^meoc  loidered  aid 
curcatifM.  ^-^uec  igiiKrC  ±e  piainrii^  vindi  he  bid 
MXaied  at  gr^ai  egg  ^arf  es^eoae. 

liiiaelBuci.  fcr  'ie  adirJnisCTDGr.  conceded  a  re- 
g?ilar  f  idgmer^  a^ucs;  GS:frt  ami  ^oor,  and  th^ 
tftej'  «ere  priaoners  legail;  ccmmreEd  to  die  Orange 
Countj  gaol ;  diat  die  iiieiDcr^.<iiiiB  was  signed  by 
Cilman,  had  been  exhibkcd  bv  ue  pruooers  to  La- 
xrtt,  the  plaintiff';  diat  the  pbir.tiff'  had  become  bail 
tar  GUUrt  and  Root,  for  the  liberties  of  the  prison^ 
that  the  prisoners  had  departed  the  liberties,  the  bail- 
bond  had  been  prosecuted,  and  that  the  plods'  had 
satisfied  the  jadgment  But  he  stated,  that  at  the 
time  of  making  the  memorandum.  Ci&frt,  the  intes- 
tate, was  non  eompot,  and  ofiered  to  produce  wit- 
nesses to  pro>-e  it. 

Charles  Marth,  for  the  plaintiff,  objected  to  dw  -■ 
admiiuon  of  the  witnesses,  in»sting  that  by  law  iM-« 

man  was  allowed  to  stultify  himself,  and  read  Poxve^Mi 
on  Contracts,  pages  14.  and  17.  and  said  he  saw 
divtinction  between  a  person's  being  disallowed  to* 
sttiltify  liimscif,  and  his  administrators  being  estop- 
ped.   He  obbervcd,  that  the  htw  bad  not  pointed  aty^ 
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the  degree  of  insanity,  and  argued  the  mjury  that 
would  arise  from  a  person's  possessing  the  power 
to  stultify  himself,  or  anticipating  that  his  heir  or  ad- 
ministrator may  have  the  power  to  avoid  his  con- 
tracts. The  admission  of  evidence  to  shew  the  insa- 
nity of  the  intestate,  would  operate  with  peculiar  se- 
verity upon  his  client ;  for  admitting  tlie  insanity  of 
GUmariy  it  had  not  been  even  suggested  that  the 
plaintiff  was  privy  to  it,  or  particeps  in  any  imposi- 
tion upon  the  intestate. 
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Buck  cited  Blackstone^s  Commentaries^  lielVs  Phi- 
ladelphia edition,  1771,  vol.  2.  p.  291,  292.  by  which 
he  said  it  appeared,  that  although  the  doctrine,  that  a 
man  shall  not  be  allowed  to  stultify  himself,  is  rtt:og- 
nised  as  anciently  holden,  yet  it  was  allowed  to  be 
founded  on  *'  loose  authorities  ;"  and  although  it  had 
been  handed  down  as  settled  law  from  the  time  of 
Henry  VI.  yet  *'  later  opinions,  feeling  the  inconve- 
nience, have  in  many  points  endeavoured  to  restrain 
it."  But  Judge  Blackstone  says,  that  "  clearly  the 
next  heir  or  other  person  interested,  may,  after  the 
death  of  the  idiot  or  non  compos ^  take  adva»itage  of 
his  incapacity,  and  avoid  the  grant." 

He  also  proceeded  to  read  sundry  |)assages  from 
Powell  on  Contracts^  observing  that  his  opponent  had 
garbled  die  text ;  but  was  interrupted  by 


The  Chief  Justice.  Too  much  time  should  not 
be  consumed  by  counsel  in  arguing  points  so  cleai* 
Aod  so  repeatedly  decided.  It  has  been  ruled  hy  this 
Court,  that  even  where  a  person  was  made  drunken, 
imd  enticed  to  sign  a  promissory  note,  he  was  after- 

32 


250 


ORANGE  COUNTY, 


Lazell 

V. 

Pinnick  and 
Matson. 


wards  permitted  to  give  evidence  of  the  fact,  and 
thus  avoided  it.  The  English  authorities  go  no  te- 
ther than  to  estop  a  person  from  stultifying  himself. 
The  rule  is  never  extended  to  the  heirs,  executors  or 
administrators. 


Smith,  Judge,  concurred  in  opinion  with  the 
Chief  Judge;  and  witnesses  to  prove  the  insanity  of 
the  intestate  at  the  time  of  signing  the  memorandum, 
were  admitted. 

Verdict  for  the  defendant. 

Charles  Marsh,  for  the  plaintiff. 
Daniel  Buck^  for  tlie  defendant. 


.^ 


Lemuel  Orcutt,  ex  dem.  Joshua  WarneR| 

agaijist 
Jonathan  Carpenter,  Tenant. 


If  a  petit  jurop 
is  qualified  by 
beings    a    free- 
bolder  when 
put  into  the 
town  jury-box, 
hia    divesting 
himself  of  his 
freehold  before 
drawn  and  sum- 
moned   cannot 
be  taken  advan- 
tage   of    after 
verdicty*  but 
abould   luive 
been    objected 
InchAUcQfe. 


MOTION  for  new  trial.     Verdict  for  defendant 
in  ejectment. 

And  now,  ^fter  verdict,  and  before  judgment  liad 
and  rendered  thereon,    the  plaintiff  in  said 
conies  and  moves  the  Court  here,  that  the 
given  upon  the  trial  of  said  cause  may  be  set 
and  that  no  judgment  may  be  rendered  thereoiu  %-- 
cause  he  says,  ;  h! 
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That  one  of  the  jurors  of  the  panel  who  tried  said       Orcutt 
cause,  at  the  time  of  trial  and  giving  in  said  verdict,     Carpenter. 
was  not  a  freeholder  in  said  County  of  Orange^  as  by  — — — • 
law  he  out^ht  to  have  been. 

Also,  for  that  some  juror  or  jurors  of  the  panel 
who  tried  said  cause  and  gave  their  verdict  therein, 
after  the  said  cause  was  by  the  Court  delivered  to  the 
said  Jury  in  charge  to  try  the  issue  thereof,  and  be- 
fore said  verdict  was  delivered  into  Court,  did  con- 
verse  and  speak  with  others  not  of  the  panel  afore- 
said, of  and  concerning  said  cause,  and  did  enter  into 
arguments  and  conversation  with  them  upon  the  me- 
rits of  said  cause,  how  and  in  what  manner  the  same 
ought  to  be  determined,  and  how  and  in  what  way 
said  verdict  ought  to  go  and  be  given. 

Also  for  that  some  juror  or  jurors  of  the  panel 
aforesaid,  after  said  cause  was  given  to  the  Jury  in 
charge  by  the  Court,  did  divulge,  make  known  and 
publish  said  verdict  to  others  not  of  the  Jury,  by 
means  whereof  said  verdict  was  known  to  the  de- 
fendant in  said  cause  before  the  same  was  rendered 
in  Court. 

Wherefore  it  is  ordered  by  the  Court  here,  that 
ihe  counsel  for  the  defendant  in  said  cause  shew 
cause,  if  any  they  have,  why  said  verdict  should  not 
be  set  aside,  and  a  new  trial  granted. 

By  order  of  Court, 

Isaac  Bailey y  Clerk. 

Jacob  Smithy  for  the  plaintiff,  in  support  of  the 
ntotion,  made  two  points : 


;^ 
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Orentt  First.  That  one  of  the  Jurj- ,  at  the  time  of  the  trial 

Carpenter,     and  delivery  of  said  verdict  in  Court,  \va8  not  a  frec- 
"""■'  holder  within  the  County. 

If  a  petit  juror       Secondly.    That  certain  of   the  jurors  divulged 
tion  discu'ses   their  vcrdict  before  it  was  delivered  in  Court. 
vermct"  betore      As  to  the  first  poiht :    It  was  conceded,  that  Tho- 
in  Cwirtfr^u  ^^  -O-  Trussdate,  foreman  of  the  Jury,  was  a  freer 
be  considered   holder  Within  the  County  when  his  name  was  put 

as  a  gross  vio-  J  * 

lation  of  his  of.  j^to  the  iurv-box  in  Fairlee^  but  not  a  freeholder 

ficial  oath,  and  j      -^  ^  ^ 

the  verdict  on  when  summoncd,  or  at  the  time  of  the  tnal  of  the 

motion  will  be   . 

^et  aside.  ISSUC. 

As  to  the  second  point :  It  appeared  in  evidence, 
that  the  Jury  had  retired  for  consultation  to  a  private 
room  in  a  public  house ;  that  after  they  had  agreed 
upon  and  scaled  up  their  verdict,  Swazy,  one  of  the 
Jurors,  as  he  was  passing  through  the  bar-room,  was 
attentive  to  a  conversation  between  the  deponent  and 
another  person.  Deponent  observed,  that  he  had  bet 
a  glass  of  bitters  that  the  plaintiff  would  have  a  ver- 
diet  in  his  favour.  Swazy  observed,  You  had  better 
pay  your  bet. 

Fi/sdurt/y  another  witness,  testified,  that  he  had 
conversed  with  another  of  the  jurors  after  they  had 
agreed  on  their  verdict,  near  the  same  place;  and 
though  he  could  not  particularize  the  conversatioiit 
he  obtained  sufficient  information  from  the  juror  te 
convince  him  which  w-ay  the  Jury  had  detenniobd 
•  the  cause.    . 

Smith,    The  qualifications  of  both  petit  jurors  md 
talesmen  are  pointed  out  by  the  statute.  '*^ 

Vermoni  Slat.        Section  58.  of  the  judiciary  act,  directs,  "  dwt.uljp  '     J 
wi- 1  p  77.      j.jgj.j^g  ^j.  ^^^  County  Courts,  and  of  the  Stt 
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Court  of  Judicature  respectively,  shall  issue  a  venire       Oreatt 
directed  to  the  sheriff  of  their  respective  Counties,     Carpenter, 
or  his  deputy,  commanding  him  to  summon  fifteen  — ■^-— — 
judicious  men,  being  Jreeholders  within  said  County^ 
to  serve  as  petit  jurors  in  the  Court  mentioned  in 
said  ventre.^^ 

Section  63.  **  That  when  it  shall  so  happen  that  a  Vemumt  sut 
sufficient  number  of  jurors  summoned  as  aforesaid 
do  not  appear,  or  if  by  reason  of  challenges  or  other 
causes  there  shall  not  be  a  sufficient  number  of  jurors 
to  make  up  the  panel  or  panels,  the  Court  shall  order 
the  sheriff  or  other  officer  to  fill  up  such  Jury  or  Ju- 
ries  by  summoning,  either  with  or  without  a  precept, 
a  sufficient  number  of  judicious  men,  being  free- 
holders of  the  vicinity." 

Section  5.  of  the  act  regulating  town  meetings,  ib.  p.  409. 
&c.  provides,  '*  that  the  selectmen,  constable  or  con- 
stables, town  clerk,  and  such  magistrates  of  the  tovm 
who  may  be  present,  fat  such  meetings)  shall  agree 
upon  such  number  of  judicious  and  discreet  Jree- 
holders y  to  serve  as  grand  jurors  and  petit  jurors^  as 
they  shall  judge  will  be  the  proportion  of  said  town, 
to  attend  the  Supreme  Court  of  Judicature  and  Coun- 
ty Courts,  the  year  ensuing ;  which  member  shall  be 
nominated  by  said  authority,  and  chosen  by  the  inha- 
bitants present ;  and  it  is  hereby  made  the  duty  of 
the  town  clerk  to  write  the  names  of  the  persons  so 
chosen  on  separate  pieces,  and  put  them  into  different' 
boxes,  to  be  kept  in  his  office,  provided  at  the  ex- 
pense of  the  town  for  that  purpose. 

By  the  same  63d  section  of  the  judiciary  act  it  is 
provided,  that  the  sheriff  to  whom  the  venire  is  di- 
rected "  shall  repair  to  the  town  clerk's  office  in  every 
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Orcutt       such  to'WTi,  and  in  his  presence,  or,  in  case  he  shall  be 

Carpenter,     absent,  in  presence  of  one  or  more  of  the  selectmen 

■"~^~~~~*  of  such  town,  draw  out  of  the  box  containing  the 

names  of  the  persons  nominated  by  the  authority  of 

such  town,  to  serve  as  petit  jurors,  the  number  his 

venire  directs  him  to  summon." 

Here  we  see,  that  wherever  the  statute  touches  on 
the  qualifications  of  petit  jurors,  it  is  made  indispen- 
sable that  they  should  he  JreehoUlers.  The  only  ques- 
tion which  the  subtle  ingenuity  of  our  opponents  can 
make  on  tliis  point  will  be  a  mere  question  of  time. 
Ought  this  disqualification  in  the  foreman  to  have 
been  taken  advantage  of  in  challenge,  and  is  it  too 
late  to  do  it  on  the  present  motion  after  verdict? 

We  shall  shew  from  the  books,  that  exception  to 
a  juror  for  want  of  freehold  is  so  radical  that  we  can 
avail  ourselves  of  it  at  any  time,  and  that  the  more 
usual  mode  has  been  to  except  after  verdict.  Barnes* 
J^'otes,  p.  453.  jYornian  v.  Beaumont,  and  p.  455. 
Susseil  v.  Ball, 

Our  second  point  is  so  clear,  that  we  shall  be  very 
brief  in  our  remarks  upon  it.  We  shall  me(:«!y  read 
a  section  of  the  juror's  oath :  "  Your  own  counsel 
and  that  of  your  ft-Uows  you  will  duly  observe  and 
keep  :  you  will  say  nothing  to  any  person  of  the  bu- 
siness and  matters  you  have  in  chai^  but  to  your 
fellow  jurors,  nor  will  you  suffer  any  one  to  speak  to 
you  about  the  same  but  in  Court ;  and  ^vhen  you 
have  agreed  on  a  verdict  jou  will  keep  it  secret  until 
you  deliver  it  in  Court."  ' 

Whence  the  repeated  injunction  in  this  oath  to 
preserve  the  consultations  and  verdict  of  the  Jury  an 
inviolable  secret  until  published  in  open  court,  but 
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because  the  Legislature  conceived  that  tht  most  in-       Orcutt 
jurious  consequences  to  parties  would  flow  from  a     Carpenter, 
premature  development  of  their  proceedings  ?     And 
shall  we  be  wiser  than  the  law,  and  conclude,  that 
what  it  has  considered  important  is  of  no  moment  ? 

Where  the  law  has  prescribed  a  duty,  especially 
to  officers  of  a  court  of  justice,  it  is  necessary  to  en- 
force  a  rigid  performance  of  it ;  for  a  small  deviation 
from  a  line  of  duty  prescribed  leads  to  a  greater,  and 
so  on  until  the  law  is  done  away.  In  the  present  in- 
stance, let  this  Court  sanction  the  intimation  given  by 
the  jurors  of  the  result  of  their  verdict,  and  future 
jurors  will  proceed  from  intimations  to  consultations 
with  the  parties,  and  briberj'  and  corruption  will 
eventually  ensue. 

Though  we  do  not  read  it  as  an  authority,  we  shall 
cite  the  opinion  held  on  this  subject  in  a  respectable 
neighbouring  State.   Swiff  s  St/stem^  vol.  2.  252. 

Nathaniel  Chipman^  against  the  motion. 

As  to  the  first  point,  it  stands  upon  the  statement 
the  juror  was  a  freeholder  in  Fairlee  at  the  time  his 
name  was  put  into  the  jury-box  by  the  town  clerk, 
but  when  summoned  and  sworn  as  a  juror,  not  a  free- 
holder. 

The  statute  requires  jurors  to  be  freeholders,  and 
that  the  town  clerk  shall  put  the  names  of  such  elect- 
ed by  the  town  upon  the  nomination  of  the  authority 
into  the  box.  Here  all  that  was  required  of  the  town 
or  town  clerk  was  done  ;  and  the  question  is,  whether 
what  was  after  done  disqualified  the  juror.  This 
must  depend  on  the  strict  provision  of  the  law.  Cer- 
tunly  the  juror,  by  losing  liis  estate,  did  not  lose  his 
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Orcntt  judgmenL  Had  the  town  clerk  any  exercise  of  judg- 
ment in  this  case  ?  Could  he  have  taken  the  juror's 
name  from  the  box  after  he  had  divested  himself  of 
his  estate  ?  Suppose  the  town  clerk  in  this  case  nught 
be  mistaken,  would  not  the  ver}  exercise  of  his  judg- 
ment go  to  the  packing  of  jurors.  Should  not  this 
judgment  rather  be  exercised  by  the  Court  ?  At  what 
time  ^ould  the  Court  exercise  this  judgment?  Sure- 
ly it  would  be  dangercxis  to  do  it  after  verdict ;  and 
though  true  it  is  the  party  might  not  know  that  the 
juror  had  thus  divested  himself  of  his  freehold,  he 
might  be  induced,  from  his  interest  in  the  cause,  to 
make  inquir}',  and  upon  such  disqualification  being 
discovered,  would  prefor  his  exception  at  the  time 
allowed  for  challenge. 

Here  is  no  corruption  in  the  juror;  nothing  at- 
tempted to  be  shewn,  that  die  verdict  of  the  Jury 
would  have  been  difierent  if  the  supposed  disqualified 
juror  had  not  been  on  the  panel. 

The  cases  cited  from  Barneses  JVotes  do  not  apply. 
In  the  case  of  JKorman  and  Beaumont^  a  person  an- 
swered to  a  wrong  name,  and  vi'as  not  originaUy  re- 
turned.    So  in  the  other  case  of  Russell  v.  Ball^ 


son  answered  for  the  father,  and  was  not  origina/J^ 
juryman. 

The  principle  is,  that  where  a  person  comes  on 
Jury  surreptitiously,  and  is  not  of  the  original 
he  shall  be  set  aside.    But  in  this  instance,  he, 
vcr)'  man,  was  put  into  the  box  by  the  town, 
by  the  clerk,  summoned  by  the  sheriff,  and  swom  4 
Court.  Here  was  no  surreptitious  conduct.    If  a 
son  put  into  the  box  should  be  indicted,  cpavi 
and  punished  for  an  infamous  crime,  and  thfcnAjUgB 
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summoned  and  sworn  here,  would  be  a  mcH^  disqua-       Orcutt 
lification,  and  undoubtedly  advantage  would  be  taken     Carpenter, 
of  it ;  but  in  this  case  there  is  no  turpitude.  ^ 

The  depositions  read  in  support  of  the  second 
point  do  not  go  to  shew  any  divulging  of  the  verdict. 

Pilsbury  deposes  as  to  a  conversation  which  he 
cannot  detail,  but  whence  he  guessed  a  conclusion 
that  the  verdict  was  for  the  defendant ;  and  so  of  the 
bet  of  a  glass  of  bitters.  Could  this  have  any  effect 
upon  a  verdict  already  sealed  up  ?  If  so,  it  must  be 
from  the  jurors  discovering  by  their  conduct  such 
partiality  as  had  heretofore  disqualified  them  from 
sitting  in  the  cause,  or  that  it  would  disqualify  them 
frcwn  sitting  if  the  Court  should  have  sent  them  to  a 
reconsideration,  which  cannot  be  pretended. 

Daniel  Buck^  in  support  of  the  motion. 

If  trial  by  Jury  is  a  common  law  right,  regulated 
by  statute  both  in  Great-Britain  and  here,  the  reason- 
ings upon  the  subject  which  operate  there  will  apply 
here  with  equal  force.  The  cases  in  Barneses  J^otes^ 
though  they  exhibit  instances  of  persons  sitting  on 
Juries,  who  were  not  originally  in  the  venire^  yet  the 
reasonings  on  those  cases  go  to  shew,  that  the  objec- 
tion there  prevalent  would  have  equally  applied  to 
those  jurors  returned  on  the  venire. 

It  is  here  stated,  that  at  the  time  of  the  trial  one  of 
the  panel  had  not  the  requisite  qualifications  of  a  ju- 
ror :  consequently  there  were  but  eleven  jurors  who 
returned  the  verdict  into  Court.  It  is  certainly  not 
<Mily  necessary  that  the  juror  should  be  a  freeholder 
at  the  time  of  being  put  into  the  box,  but  at  the  time 
iJTtrial.    This  appears  from  the  statute  requiring  that 
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Orcutfc  the  tales  should  be  likewise^^^Ao/Sofer^.  We  con^ 
Carpenter,  der  a  legal  to  be  as  fatal  as  a  moral  disqualification. 
"""""""""^  The  second  exception  in  the  points  made  goes 
to  shew,  that  certain  of  the  jurors  violated  the  obli- 
gation of  their  oath.  The  only  security  of  parties 
provided  by  the  law,  is  the  oath  administered  to  ju- 
rors. If  the  jurors  violate  their  oath,  it  shews  that 
they  have  not  been  proper  persons  to  try  the  cause. 
The  point  of  divulging  the  verdict  has  been  fully 
proved.  The  jurors,  though  they  had  agreed  upon 
£»d  sealed  their  verdict,  had  the  cause  under  their 
control  until  they  delivered  it  in  Court.  To  the  in- 
quiry of  the  Clerk,  Is  this  your  verdict,  or  have  you 
agreed  upon  a  verdict  ?  any  one  of  the  jurors  might 
have  dissented.  Their  divulging  the  verdict  exposed 
them  to  the  solicitations  if  not  to  the  bribes  of  the 
losing  party,  and  thus  the  argument  derived  froitfc 
their  having  sealed  their  verdict  fails. 

Judgment  of  the  Court. 

The  Chief  Judge  delivered  the  opinion  of    the 
Court. 

On  the  first  point,  the  Court  consider,  that  the 
juror  being  legally  qualified  when  put  into  the  box, 
his  subsequent  disqualification  by  divesting  hims^, 
of  his  freehold,  and  thus  not  being  a  freeholder  when 
drawn,  summoned  and  sworn,  should  have  beenl. 
taken  advantage  of  in  challenge,  and  cannot  preva2'. 
after  verdict. 

But  upon  the  second  point,  the  premature  discios, 
sure  of  the  verdict  by  some  of  the  jurors  was  a  grOiH?^ 


violation  of  their  oath,  which  is  the  principal  86caiSll^4 
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the  parties  have  for  the  rectitude  of  their  conduct,       Oreatt 
and  ought  ever  to  operate  as  a  prevalent  cause  for     Cupoiter. 
setting  aside  a  verdict  given  under  such  circum«  -— — 
stances. 

Therefore  a  new  trial  is  granted. 

Daniel  Buck  and  Jacob  Smithy  for  plaintiff. 
Nathaniel  Chipmany  for  defendant 
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State  against  A.  W. 

On  an  indict-      THIS  was  an  indictment  for  forging  a  promissory 
gcrv  under  the  iiotc  cofitra  fortnam  statuti. 

the  net  for  the      On  trial  the  promisor  of  the  note  was  offered  as  a 
S^^t"'c^itt[  witness  on  behalf  of  the  State. 

and  other  nieh 

primes  and  mis-  ' '  '^ 

promu»p"if  ^      The  counsel  for  the  prisoner  objected  to  his  com*  -> 

note  alleged  by  petenCV.  .1 

the  Grand  Jury  ^  "^  ■      ^ 

to  have  been       It  has  been  uniformly  decided,  that  on  an  indiot^'  ♦•!  *    t 

forged,  cannot  '  ■ 

U  admitted  at  ment  for  forgery  under  the  5th  Eliz.  c.  14,  the 


a  witness.  *  •■  :•. 
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t 

injured,  or,  as  the  statute  expresses  it,  aggrieved^        suit 
by  the  forgery,  cannot  be  a  witness  on  the  trial.  The        a.  w. 
reason  is  given  by  Sergeant  Hawkins  in  his  Pleas  of  — — — 
t/ie  Crawfiy  vol.  2.  c.  46.  because  he  may  have  an 
action  on  the  statute. 

Our  statute  against  forgery  is  grounded  on  the  sta-  Vermmt  Sut 
tute  of  Elizabeth^  combining  the  2d  and  7th  of  Geo.  ^  *  P' 
11.  c.  25.  and  22.  excepting  the  punishment  of  death 
and  certain  provisoes  relative  to  the  proceedings  of 
the  English  Ecclesiastical  Courts.  Like  the  statute 
of  Elizabeth  it  gives  a  compensation  to  the  party 
grieved;  and  we  therefore  consider  the  payer  of  a  note 
said  to  be  forged  cannot  be  admitted  as  a  witness  in 
the  prosecution  of  him  who  is  charged  with  the  for- 
gery. 

Per  Curiam.  It  has  been  invariably  decided  in 
this  Court,  that  **  the  party  aggrieved^^  by  a  forgery 
cannot  be  a  witness  against  a  person  indicted  for  the 
crime.  It  is  a  general  rule,  that  where  the  law  gives 
a  compensation  to  the  sufferer  by  a  crime,  the  person 
injured  cannot  be  admitted  as  a  witness  to  convict  the 
accused.  It  is  no  exception  to  this  rule,  that  the 
person  from  whom  goods  are  stolen,  though  entitled 
to  treble  damages  by  the  statute,  may  be  admitted  to 
testify  on  the  trial  of  one  charged  with  the  theft; 
for  he  is  only  permitted  to  testify  as  to  the  possession 
and  loss  of  property,  not  that  the  accused  stole  it,  or 
that  it  was  found  in  his  possession,  or  indeed  to  any 
other  circumstances,  which  may  go  to  culpate  the 
person  on  trial ;  and  this  ex  necessitate  ret;  for  the 
possession  and  loss  of  valuable  property,  money  for 
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Sttte        mstance,  may   be  frequently  only  known   to  flic 
A.  w.       owner. 

Witness  incompetent. 

Verdict  not  guil^. 

W^illiam  Mattocks^  for  the  State. 
Tyler,  for  the  defendant. 


Jacob  Davis, 
Assignee  of  the  Sheriff  of  Chittenden  County, 

against 
Mathew  Cole  and  Alpheus  Mansfield. 

|rhe  Buirepti-  THE  plaintiff  declared  on  a  bail-bond  dated  Ja- 
inK  of  >  bond  nuary,  1799,  executed  by  the  defendants  to  the  she- 
^cided'inW.  riff,  for  the  admitting  Cole,  then  a  prisoner  at  the  suit 

of  the  plaintiff,  to  the  liberties  of  the  gaol  yard ;  bond 

assigned  20th  November,  1799,  and  escape  alleged 

before  the  assignment- 
Plea  in  bar,  that  the  bond  was  in  fact  executed  Ua, 

November^  1800,  but  antedated  to  January,  1799. 
To  this  plea,  plaintiff  demurred,  and  took  sevcfd 

exceptions.    That  principally  relied  uptni  was,  thai 

the  defence  should  have  been  by  pleading  the  gener^ 

issue,  and  not  in  bar. 

Counsel  for  the  plaintiff.     This  is  a  matter  of  fiic^ 
whether  the  bond  was  antedated  or  not,  and  should. 
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consistently  with  all  rules  of  practice,  have  been  in-        o*»»« 

quired  of  by  the  Jury  under  the  plea  of  non  est  Cole  and  Mans- 
field. 

Jactum.  I 

When  the  defence  consists  of  matters  in  law,  the 
defendant  may  plead  specially ;  but  where  it  is  purely 
fact  the  general  issue  must  be  pleaded.  £ac.  Abr. 
vol.  5.  p.  370. 

Sedper  Curiam.  The  only  reason  assigned  in  the 
books  why  the  general  issue  must  be  pleaded  in  pre- 
ference to  a  special  plea,  is  not  for  the  insufficiency  of 
the  plea,  but  because  the  plea  in  bar  tends  to  swell 
the  records.  It  is  observable,  that  though  the  plea 
in  bar  concludes  to  the  Court,  yet  the  plaintiff*  is 
abridged  of  no  rights  by  it ;  for  he  may  traverse  the 
fact  alleged  in  bar  as  in  the  present  case  he  may  have 
traversed  the  antedating  of  the  bond,  and  this  wouldi 
draw  the  point  to  the  consideration  of  the  Jury. 


Plea  in  bar  sufficient. 


John  Mattocksy  for  pldntiiT. 
Tyler y  for  defendant. 
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Peuely 

V. 

Buckmioster. 

'  Jedediah  Peasely  against  William  Buck- 

minster. 

The  extra  ex-      ERROR,     This  writ  was  brought  to  reverse  a 

pense    in  pro-  ^ 

curing  wit-     ]udG:ment  rendered  by  the  County  Court,  Caledonia 

nesses  and  cm-  •»       *^  -^  -^ 

ploying    coun-  County,  June  term,  1801. 

spent  and  mo-      Ot/er  of  the  record  craved,  and  plea  in  nuUo  est 

ney  necessarily 

expendeti  in     erratum. 

suuT^are^  not        The  history  of  the  cause,  and  the  error  assigned, 

comprehend^  "^^7  ^  coUectcd  from  the  bill  of  exceptions  spread 

•«  intervening        OH  the  TCCOrd. 
damagett^   m- 

serted  in  the      The  bill  States,  that  Peasely y  on  the  3d  December^ 

condition    of  , 

the  recogni-     1800,  Commenced  an  action  of  debt  on  recognisance 

sance  zor  a  re- 

view.  against  the  defendant  in  error  and  one  Paul  Spooner^ 

%vrit  returnable  to  Caledonia  County  Court,  January 
term,   1801,  demanding  1,000  dollars,  which  they 
jointly  and  severally  owed,  8cc.  for  that,  on  the  19th 
of  July,  1797 J  Buckminster  2ittachtd  Peasely  to  an- 
swer in  an  action  of  trespass,  and  entered  his  writ  Ja- 
nuary term,  1798  ;  which  action  was  continued  from 
term  to  term  until  the  January  term,  1799 ;  at  which 
term  Buckminster  recovered  judgment  against  Pease- 
/y,  from  which  judgment  Peasely  appealed  to  the  Su- 
preme Court,  1799;  at  which  term  Peasely  recovered 
judgment  for  his  costs  against  Buckminster^  and  th^ 
latter  reviewed  the  cause.   "  And  on  thrjt  occasion,  as 
surety  to  the  said  Jedediah  that  the  said  Buckminster 
shc^uld  prosecute  his  review  to  effect,  and  answer  ani 
payallinterveningdamages  and  costs,  incase  judgment 
should  be  affirmed,"  Buckminster  and  Spooner  en- 
tered into  the  recognisance.    That  at  the  September 
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term  tt  the  Supreme  Court,  1 800,  Buckmimter.  suF-  TeuOig 
fered  a  nonsuit,  and  thereby  did  not  prosecute  his  Buckminster. 
review  to  effect,  and  the  recognisance  became  for-  — — ■^— 
feited,  &c.  A/an  est  as  to  Paul  Spooner.  That  Peasely 
•ntered  his  action  upon  the  recognisance  against 
Buckminster^  who  suffered  Ja  default  to  be  heard  in 
the  assessment  of  damages.  And  now,  at  the  County- 
Court  holden  at  Danville^  within  and  for  the  County 
of  Caledonia,  June  term,  1801,  on  motion  of  the  plain- 
tiff Peasely y  a  Jury  was  impanelled  to  assess  the  da- 
mages in  said  causCi  and  said  Buckminster  was  per- 
mitted by  the  Court  to  be  beard  in  assessment  of 
damages ;  and  while  the  cause  was  on  trial  upon  the 
assessment  aforesaid,  the  said  Jedediah  Peasely  of- 
fered to  produce  one  Abner  Hunt  and  one  Thoma:i 
Daxv  to  testify  and  prove,  that  after  review  in  the 
original  cause  by  the  said  JFilliam  Buckminster,  and 
before  and  at  the  next  Court  to  which  said  cause  was 
reviewed,  and  at  which  said  Buckminster  suffered  a 
nonsuit,  the  said  Jedediah  was  at  great  expense  hi 
procuring  witnesses  and  employing  counsel,  and  was 
at  great  charge  in  time  spent  and  money  laid,  neces- 
sarily laid  out  in  preparing  to  defend  in  said  cause^ 
besides  his  fee-bill  costs,  which  the  said  Jedediah  said 
were  intervening  damages,  according  to  the  statute 
in  that  case  made  and  provided.  To  which  it  was 
T>bjected,  that  the  intervening  damages  to  be  inquired 
after  were  such  only  as  were  occasioned  by  said 
Jedediah^s  being  delayed  in  Recovering  the  sum  for 
which  he  h^  recovered  judgment  against  said  fni" 
Sam  ^uckhmtiier,  and  not  such  extra  costs  and  trou- 
hie  as  were  not  recognised  in  the  fee-bill,  and  there- 
Ibre  that  the  evidence  offered  was  not  pertinent  to  the 

34 
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tttaOr       inquiry.    Nevertheless  the  said  Jcdediah  did  inatstv 
Buckmi'nrtCT.    that  sucH  evidence  ought  to  be  received  by  sfoi 

"'  Court,  and  suffered  to  go  to  the  Jury,  which  the 

CouFt  here  refused  to  permit  or  admit,  and  decWed 
their  opinion  here,  that  the  said  matters  here  od  the 
part  of  the  said  Jededxaii  produced,  ought  not  to  be 
given  in  evidence.  Whereupon  the  Jury  here  find 
nominal  damages  only,  to  wit,  the  sum  (^  five  cents. 
Whereupon  the  counsel  cm  the  part  of  the  said  y«fc  - 
diah,  because  the  matters  aforesaid,  offered  by  die 
said  Jedediah  to  be  given  in  evidence  as  aftH^esaid^ 
do  not  appear  by  the  verdict  of  the  Jury  aforesaid, 
the  ssi\AJedediah  requests  of  the  Justices  af(»esaid,  of 
the  Court  aforesaid,  according  to  the  form  of  the 
statute  in  such  .case  made  and  provided,  this  bill  of 
exceptions,  which  contains  the  matters  aforesaid  by 
the  said  Jedediah  ready  to  be  ^ven  in  evidence  as 
aforesaid,  and  by  the  Court  aforesaid  rejected.  To 
which  bill  of  exceptions  the  Justices  of  the  Court 
aforesaid,  that  is  to  say  two  of  them,  being  a  qucMnm 
of  said  Court,  at  the  request  of  the  said  JedetSa&f 
have  in  open  Court,  this  sixth  day  of  the  term,  an- 
nexed our  official  signatures  and  seals. 

WiUiam  Chamberlain. 
John  fr.  Chandler. '   »  ' 
nie  question  is,  has  error  intervened  from  die  oc- 
clusion of  the  testimony  offered  on  the  assessment  of" 
damages  by  the  Jury  in  the  County  Court. 

It  is  conceded,  that  Peasely  had  taken  out  his  writ 
of  execution  upon  the  judgment  for  his  costs  on  non- 
suit, which  has  been  returned  fully  satisfied. 
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Per  Curiam.   The  Court  have  so  repeatedly  given      Pfeaady 
&eir  opinion  on  this  point,  that  they  decline  hearing    Buckminstet. 
argument,  considering  it  as  settled.  — — — — 

The  condition  of  the  recognisance,  as  prescribed  Vermont  stat. 
by  the  statute  is,  "  that  the  party  shall  prosecute  the 
same  to  effect,  and  answer  and  pay  all  intervening 
damages,  occasioned  to  the  appellee  or  reviewee  by 
his,  her  or  their  being  delayed,  with  additional  costs, 
in  case  the  judgment  be  aflirmed."  The  question  too 
firequently  made  is,  what  are  intervening  damages  ? 
The  statute  replies,  they  are  such  as  are  occasioned 
to  the  appellee  or  reviewee  by  his,  &c.  being  delayed; 
that  is,  such  intervening  damages,  resulting  from  the 
delay,  as  are  occasioned  by  a  material  alteration  in 
the  circumstances  or  situation  of  the  party  appealing 
or  reviewing  subsequent  to  the  entermg  of  the  re- 
cognisance, such  as  the  bankruptcy  or  remoyal  of  the 
party  beyond  process ;  in  which  cases,  if  damages  are 
recovered  in  final  judgment  by  the  appellee  or  re- 
viewee, the  bail  must  make  him  good ;  if  costs  onh-, 
the  recognisor  must  respond  them. 

In  the  present  case,  every  security  to  the  reviewee 
by  the  recognisance  has  been  effected.  The  plaintiff 
in  error  has  taken  out  his  execution  for  costs,  and  it 
has  been  fully  satisfied. 

The  expense  of  Jttigation,  tlie  fees  of  counsel,  the 
waste  of  time,  and  other  charges  incurred  in  the  de- 
fence  of  the  original  suit,  aside  of  those  provided  for 
by  the  fee-bill,  the  party  must  sustain :  he  bears  a 
misfortune  common  to  every  suitor;  and  surely  there 
would  be  no  propriety  in  thib  Court  allowing  a  party 
in  assessment  of  damages  under  a  recognisance  for 
ap  appeal  or  review  indirectlrj  to  tax  costs  not  pro- 
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Peueiy      vided  foT  by  the  fee-bill ;  much  more  vutuallf  to 
Buckminfter.  avoid  the  fee-bill  in  those  items  of  costs  which  are 
■  specially  regulated  by  iL 

This  Court  c(His)der,  that  the  CountyCourt  judged 
correctly,  in  excluding  tie  evidence  mentioned  in  the 
bill  of  exceptions. 

And  therefore  let  judgment  be  entered,  that  the 
Court  having  inspected  the  record,  do  find  that  there 
is  no  error  in  the  records  and  proceedings  of  the 
County  Court,  and  that  the  defentiant  in  error  have 
his  costs. 

John  Mattocks,  for  plaintiff, 
Tyier,  for  defendant, 
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Stats  against  J.  B. 
THIS  was  an  indictment  for  perjury,  in  swearing  On  tmi  upc^i 

««,,.  ^*i  ••  .     t    r         T  *A  indictment 

ialsely  in  a  certain  deposition  sworn  to  before  Jona-  for  perjuir  in 
than  Hoity  Esquire,  one  of  the  Justices  of  the  Peace  JTST^cnwO^ 
of  Franklin  County,  on  die  9th  September,  1796;  JS?;d^rn  '^ 
which  deposition  was  taken  to  be  used,  and  was  used  ^^^^^^  *^ 
in  a  cause  then  pendine:  in  Chittenden  County  Court,  ^>f  ?  ^^\  *ft« 

*^  ^  ,     ,  ^  making  the  de- 

wherein  one  Lamphire  was  plaintiff  and  one  Brcrwn  position  tht  dc- 

1    r      1  rr.1      •     *•  -it  i  ponent  had  tcs- 

aefendant.  The  indictment  contained  the  usual  aver-  ufied  on  the 
ments  of  the  materiality  of  the  facts  sworn  to  by  the  ^ere  not  tm^ 

the  prisoner 
ip«s  not  estopped  hy  his  mva  voce  testimony  from  shewing^  the  verity  of  the  facts  stated 
little  deposition  in  his  defence. 
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staw        deponent,  and  then  negated  them.    And  so  the  grand 

].  B.        jurors  aforesaid  on  their  oath  say,  that  tlie  said  J.  B. 

"  in  the  testimony  given  in  said  deposition,  so  by  hira, 

&c.  then  and  there  committed  wilful  and  corrupt 

perjury,  contrary  to  the  form,  &c.  and  against  the 

peace  and  dignity  of  the  State. 

Plea  not  guilty,  and  issue  to  the  Jury. 

It  appeared  in  evidence,  that  the'  deposition  was 
regularly  taken  by  Mr.  Justice /fotf,  sealed  up  and  sent 
to  Chittenden  County  Court,  there  opened,  and  read- 
in  the  trial  between  Z^ini/fAirf  and  ^rowi.  Befcve  the 
cause  was  closed  to  the  Jury,  J.  B.  die  deponent,  was 
sent  for,  and  made  his  personal  appearance  in  Court. 
He  was  then  sworn;  and  testified  that  a  certain  con. 
versation  which  he  had  sworn  to  in  his  depositioa 
had  never  hi^ipened.  He  was  asked  if  he  had  never 
given  a  deposition  in  the  cause,  and  he  acknowledged 
he  had,  and  said,  that  what  he  had  sworn  to  in  that 
deposition  was  undoubtedly  true.  It  appeared  that 
the  facts  stated  in  his  deposition  were  material  in  the 
cause  in  issue  between  Lamphire  and  Brown,  and 
that  they  were  true,  and  consequently  what  he  had 
sworn  to  in  Court  was  false. 

llic  State  Attorney  now  contended,  that  as  flic 
prisoner  had  in  open  Court  solemnly  testified  to  tbc  , 
falsity  of  the  facts  stated  by  him  in  his  deposition,  he 
i\'as  estopped  from  shewing  the  truth  of  tbcni  in  lus 
present  defence. 

Sed  per  Curiam.  'ITic  prisoner  is  on  trial  for  tes- 
tifying to  certain  facts  stated  in  a  deposition  made  by 
him  before  a  magistrate.    The  truth  of  those  stated 
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fhcts  is  negated  in  the  indictment,  and  it  appears  in  Sute 
evidence  that  they  are  true.  As  a  general  rule,  this  J.  B. 
is  certainly  good  shewing  in  defence  on  an  indictment  ' 
of  this  nature. 

If  the  prisoner  was  guilty  of  perjury  in  his  inva 
voce  testimony,  he  may-yet  be  indicted  for  it.  Per- 
haps it  might  have  been  more  correct  to  have  inserted 
other  counts  in  the  indictment  charging  the  prisoner 
with  perjury  when  on  the  stand.  It  would  be  carry- 
ing  the  doctrine  of  estoppel  verj*  far,  to  exclude  the 
prisoner  from  shewing  the  verity  of  the  facts  testified 
by  his  deposition,  because  he  falsified  them  by  his 
viva  voce  testimony  in  the  same  cause,  and  thus  to 
convict  him  of  peijury  in  swearing  to  the  truth  in  a 
deposition,  and  then  leave  him  exposed  to  another 
indictment  for  perjury  in  testifying  falsely  on  his  ap- 
pearance upon  the  stand. 

The  Jury  found  the  prisoner  no:t  guilty.'** 

Levi  House,  for  the  State. 

Amos  Marsh  and  JF.  C.  Harrington,  for  the  pri- 
soner. 


*  Reported  from  Judge  Re^rtBon't  minuter. 


-I 
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Hastlffgl 
Powers. 


Aaron  Hastings  against  Joseph  Pow£rs« 


The  Court  wiu      THIS  was  an  action  broueht  by  the  plaintiffl  as' 

not  on  trial  or-  .  o  »/  r  w 

der  a  party  to  assignee  of  the  sheriff,  upon  a  bail-bond  executed  by 
5ne  ^ttutanterl  the  defendant  jointly  and  severally  with  A*.  Spajfard, 
sl^Uon  o^f  the  fo^  admitting  the  latter  to  the  liberties  of  the  prison 
^l^b.  y^  in  the  City  of  Fergennes, 
due  notice^  pi^a  in  bar,  that  Spafford  escaped  with  the  consenf 

of  the  plaintiff. 

Replication  traversed  the  fact  alleged  in  bar*  Join- 
der,  and  issue  to  the  Jury. 

In  the  course  of  the  trial  it  was  |)roved,  that  there 
had  been  a  contract  entered  into  between  the  plaintiff 
and  Joseph  Beemauj  junior,  who  held  Spafford^ s 
lands  in  trust,  by  which  Beeman  engage^  to  exe- 
cute a  deed  to  the  plaintiff  of  such  quantity  of 
the  land  as  would  amount  in  value  to  the  debt  and 
costs  for  which  Spafford  was  imprisoned,  if  the  plain- 
tiff would  consent  to  Spafford^s  quitting  the  limits 
of  the  prison ;  and  that  this  contract  was  reduced 
to  writing. 

Defendant's  counsel  now  moved  a  rule  upon  the 
plaintiff  to  shew  cause  why  he  should  not  forthwith 
produce  the  writing  or  become  nonsuit;  and  8up^ 
ported  his  motion  by  affidavit  of  Silas  Waternumf 
Esquire. 

On  die  question  whether  rule  should  be  granted^ 
defendant's  counsel  read  flie  57th  section  of  the- ja4 
diciary  act : 
v^hnM  sut       "  That  the  Supreme  Court  of  Judicature  'lU 

County  Courts  shall  have  power,  in  the  triab 


DECEMBER  TERM,  1801.  273 


*  Reported  from  Judge  Robinson's  minutes. 


tions  at  law,  on  motion,  and  due  notice  thereof  being      Hastings 

V. 

given,  to  require  the  parties  to  produce  books  or  Powers, 
writings  in  their  possession  or  power,  which  contain  -"—"*"" 
evidence  pertinent  to  the  issue,  or  relative  to  the  ac- 
tion, in  cases  and  under  circumstances  where  they 
might  be  compelled  to  produce  the  same  by  the  ordi- 
nary rules  of  proceeding  in  Chancery ;  and  if  a  plain- 
tiff fail  to  comply  with  such  order  to  produce  books 
or  writings,  it  shall  be  lawful  for  the  Court,  on  mo- 
tion, to  give  the  like  judgment  for  the  defendant  as  in 
case  of  nonsuit ;  and  if  a  defendant  shall  fail  to  com- 
ply with  such  order  to  produce  books  or  writings,  it 
shall  be  lawful  for  the  Courts  respectively,  on  motion 
as  aforesaid,  to  give  judgment  against  him,  her  or 
them  as  in  case  of  default." 

Per  Curiam.  The  motion  cannot  in  this  instance 
be  sustained.  The  statute  requires  "  due  notice  to 
be  given."  It  would  operate  a  surprise  on  the  plain- 
tiff to  sustain  a  motion  of  this  nature  made  imtanter^ 
while  the  issue  is  on  trial  to  the  Jury. 

Rule  not  granted.* 

Iavi  House ^  for  plaintiff. 

W.  C.  Harrington^  for  defendant. 
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STEPHEN  JACOBy  5 


Ex  parte  Hall. 
A  wht  of  pro-      HABEAS  CORPUS  cum  causa,  retumable  OMtm 

tectlon  ad  teiti-        . . 
ficandutn    sus-    flOutS* 

pr«U88  u\  The  writ  was  directed  to  Nathan  Green^  constabb 
|ect  of  it  whilst  ^^  '^^*  Albansy  commanding  him  to  have  forthwith  Ito 
^t^SuL^up^  *^y  ^^  ./^Ay tf A  Hall,  said  to  be  a  prisoner  Ui  his  fsOh 
^I^ilabte^mc  ^^^'  ^*  *^  cause  pf  his  detention  or  impriMKr  % 

for  the  witness  mcnt. 
to  return  home 

•fter the  risbg      The  officer  brought  the  body  of  Hall  into  rmH' 

and  returned  as  the  cause  of  his  detention,        ^  (Mi^ . 


•J 
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Thatfft  constable  of  St.  Albans  he  arrested  and  Kxtmri* 
now  detains  the  body  of  Hall  upon  a  writ  of  attach- 
ment signed  by  Hubbard  Barlow j  one  of  the  Justices 
of  the  Peace  of  the  County  of  Franklin^  (having  legal 
and  sufficient  authori^  to  sign  the  same))  and  directed 
to  him  as  constable,  to  serve  and  return  according  to 
law,  which  writ  was  at  the  suit  of  Hall^  Crane  &? 
Pomroy^  merchants,  trading  in  company  under  that 
firm,  who  demanded  in  the  writ  of  Abijah  Hall  the 
sum  of  six  hundred  dollars,  due  on  balance  of  book 
accounts,  and  which  writ  was  made  returnable  to 
Franklin  County  Courts  next  to  be  holden  at  Su  Al* 
banSf  on  the  second  Momky  oiJVavember,  1802* 

Abijah  Hall  now  moved  for  his  discharge,  stating 
that  he  is  illegally  imprisoned. 

For  that  he  is  an  inliabitant  of  Platsburgh^  in  the 
State  oi  NeW'Yorky  beyond  the  process  of  this  Courts 
where  he  hath  long  resided  under  the  protection  of 
the  laws  of  said  State.  Tliat  he  came  into  the  State 
erf  Vermont  since  the  commencement  of  the  present 
term  of  the  Court,  under  the  protection  of  the  Court, 
having  with  him,  ready  to  be  shewn  in  Court,  a  writ 
of  protection  issued  by  the  order,  and  signed  by  the 
Clerk  of  the  Court,  dated  within  the  term,  and  made 
conformably  to  law  ;  which  writ  states,  tliat  the  per- 
sonal appearance  of  the  now  prisoner  is  necessary  for 
the  furtherance  of  justice  to  be  had  in  Court,  to  give 
testimony  in  the  cause  or  action  wherein  Z^ah  WiU 
hughby  is  plaintiff,  and  Nathan  Kinsley^  junior,  de- 
fendant, on  the  part  of  the  defendant ;  and  commands 
aU  civil  officers  and  others  to  abstain  from  executing 
or  jerving  any  civil  process  upon  the  body  of  the  now 
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Ex  parte  prisoner  on  his  way  to  the  Court,  during  his  attend- 
ance on  Court,  and  for  a  reasonable  time  for  him  to 
return  to  his  domicil  after  the  rising  of  said  Court. 
That  the  arrest  in  the  return  made,  and  by  which  he 
is  now  holden  in  custody,  was  made  during  the  ope- 
ration, and  in  disobedience  to  said  writ  of  protection, 
against  law  and  in  contempt  of  the  Court, 

The  officer,  confessing  the  said  writ  of  protection, 
in  reply  sAys,  that  the  said  Abijah  Hall  ought  not  to 
be  discharged  from  his  custody,  because  he  says  he 
is  not  detained  contrary  to  the  true  intent  and  mean- 
ing of  said  writ  of  protection,  or  the  law  of  the  land  j 
for  that  the  cause  or  action  of  TVilloughby  v.  Kinsley^ 
to  testify  concemmg  which  the  said  writ  of  protec- 
tion was  granted  and  issued,  was,  on  the  19th  day  of 
JunCy  being  the  fifth  day  of  this  present  term  of  the 
Court,  by  order  of  Court  and  agreement  of  the  par- 
ties, continued  to  be  heard  and  tried  at  the  next  term 
of  the  Court ;  of  all  which  the  said  Abijah  was  conu- 
sant :  and  so  the  business  and  matters  for  which  the 
said  writ  of  protection  was  granted  and  issued,  as  thqr 
related  to  the  said  Abijah  Hall^  were  fully  completed 
and  ended :  and  according  to  the  true  intent  and 
meaning  of  the  said  writ  of  protection,  the  term  of' 
this  Court,  as  it  related  to  him  the  said  Abijtihy  haAi 
terminated.     And  for  that  the  said  Abijah  HaU^  M»' 
the  said  19th  day  oi  June^  instead  of  proceediii|^;diNrj  * 
rectly  to  his  domicil  in  the  reasonable  time  aUownif^ 
him  by  said  writ,  went  in  an  opposite  course  frontlvJlQi 
habitation  and  home  in  the  State  of  New-  Yorif  tiHltafc  * , 
ty  miles  further  ft  om  St^  Albans,  into  the  iiilieiwNAH  ^' 
this  State,  to  wit,  to  the  town  of  G^/n^nea^g.  |pu|l|(!^ 
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County  .of  Franklin,  where  he  loitered  or  went  about  Sx  paite 
his  private  business  until  the  21st  day  o^June,  being 
the  seventh  day  of  the  term,  when  he  returned  to  St. 
Albansj  and  there  loitered  or  went  about  his  private 
business  until  the  22d  day  of  June^  when  tlie  arrest 
under  which  he  is  now  detained  was  made  ;  and  so 
he  says  the  said  Abijah  Hall  was  not,  at  the  time  of 
said  arrest,  within  the  protection  of  the  Court  under 
said  writ  of  protection,  in  that  he  did  not  depart  home 
in  a  reasonable  time  after  the  said  cause  was  conti- 
nued, and  after  the  matters  and  business  for  him  the 
said  Abijah  Hall  as  a  witness  to  do,  were  fully  com- 
pleted and  ended.  "^ 

The  prisoner  rejoins,  that  at  the  time  of  said  arrest 
he  was  within  the  protection  of  the  Court  under  said 
writ  of  protection ;  for,  protesting  that  the  continuance 
of  the  cause  of  Willoughby  v.  Kinsley^  according  to 
the  true  intent  and  meaning  of  said  writ  of  protection, 
was  not  the  rising  of  tlie  Court,  he  says,  that  on  the  said 
19th  day  oiJunCy  being  the  fifth  day  o?  the  term,  im- 
mediately after  an  imparlance  had  been  granted  in  the 
case  of  Willoughby  v.  Kinsley,  he  proceeded  towards 
his  domicil  in  Platsburgh  aforesaid :  but  when  he 
came  to  his  boat  on  the  shore  of  Lake  Champlatn,  he 
discovered  the  weather  to  be  so  tempestuous  it  was 
impossible  to  cross  the  same  on  his  way  home  with- 
out manifest  jeopardy  of  his  life :  that  the  weather 
continuing  tempestuous,  it  became  necessary  for  him 
to  seek  some  shelter  from  the  stonn  until  the  wind 
should  abate;  and  he  the  prisoner,  being  without 
BKiney  or  other  means  to  sustain  and  support  himself 
in  iSIf*  AlbanSj  went  to  a  near  relation's  in  Cambridge 
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Bipute  afinpesaid,  where  be  mi^l  subsist  upcm  the  bospHafi^ 
of  his  friends.  That  on  the  same  19tb  day  <^  Juae^ 
he  was  at  said  Cambridge  arrested  at  the  suit  of  ooe 
Hawley,  and  brought  to  St.jilbaas  under  such  airest, 
where  he  continued  under  said  arrest  until  the  even- 
ing of  the  2 1  St  of  June,  he  procured  and  gave  bail  in 
the  suit  of  Hawley.  That  on  the  22d  day  of  June  he 
again  attempted  to  cross  said  Lake  in  his  passage 
home,  when  he  wUs  arrested  upon  the  writ  for  which 
he  is  now  in  custody.  And  so  he  says,  that  if  in  any 
wise  he  hath  departed  from  the  protectiim  of  the 
Court  in  their  writ  of  protection  extended,  it  has  been 
occasioned  by  the  act  of  Providence,  which  the  law 
imnounceth  shall  injure  no  man. 

Upon  traverse  of  this  rejoinder  by  the  officer,  the 
ftrilowing  witnesses  were  sworn  : 

Dunkelly,  Esquire ;   who  testified,  that  on 

Friday^  the  18th  of  June,  he  came  fixim  the  Grmi 
Isle  in  a  boat  whh  his  wife,  Nathan  Kinsley  and  Abi- 
jah  Hall,  to  St.  Albam.  Kinsley  had  engaged  to  hrw% 
Hall  over,  and  to  return  him  home.  That  on-  ihe 
Saturday  following,  after  the  cause  of  fVilhu^tb^n 
Kinsley  was  continued,  they  all  went  to  the  Iftkt 
shore  to  embark ;  but  the  waters  were  so  roug^h  and 
the  wind  so  violent,  that  it  was  judged  by  the  party 
and  others  present,  that  the  passage  to  tlie  Grand  Isk 
could  not  be  attempted  without  ridt  of  lives.  Thit 
Abijah  Halt  appeared  anxious  to  venture ;  and  when 
the  witness  declined,  he  consulted  him  respecting  his 
going  to  his  brother's  in  Camhridge,'An^  spending  the 
sabbath,  saying  he  had  no  money  to  bear  his  ex- 
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penses  in  St.  Aibans.  That  he  did  not  see  Hall  Ex  parte 
again  until  Monday^  when  he  was  in  custody  of  a 
deputy-sheriff  at  the  suit  of  one  Hawley.  On  Mon- 
day the  lake  was  calm,  but  they  waited  until  Hall 
could  procure  bail,  which  he  effected  late  the  same 
evening.  On  Tuesday^  as  they  were  preparing  to 
embark,  Hall  was  again  arrested  at  the  suit  oiHaU^ 
Crane  &?  Fomroy. 

Daniel  Kinsley^  junior,  confirmed  the  testimony 
of  DunkeUy. 

Thaddeus  Rice^  counsel  for  the  officer,  contended, 
that  the  expression  in  the  writ  of  protection,  until  a 
reasonable  time  after  the  rising  of  the  Court,  must 
intend  until  the  disposal  of  the  cause  for  the  term  in 
which  the  prisoner  was  protected  as  a  witness.  That 
it  was  so  understood  by  Hall  himself,  who,  upon  the 
termination  of  the  suit  for  the  term,  went  immediately 
towards  home ;  but  being  frightened  by  the  gale,  he 
went  directly  from  his  course  nearly  twenty  miles  into 
the  interior  of  the  State.  That  it  was  his  duty,  if  the 
wind  was  high,  to  have  tarried  on  the  lake  shore  until 
it  was  calm.  In  a  word,  the  writ  protected  him  in  his 
most  direct  course  to  the  Court,  whilst  there  until  the 
business  for  which  he  was  sent  for  was  concluded, 
and  then  in  his  direct  course  to  the  place  from  whence 
he  came.  If  he  met  with  an  impediment  he  should 
have  tarried  where  he  was  impeded,  and  at  least 
looked  towards  the  path  of  his  duty.  That  the  writ 
of  jM'otection  goes  to  abridge  the  rights  of  honest 
oreditors,  and  should  be  strictly  construed^ 
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Es  pmrre  Thc  Couit  declined  hearing  arguments  from  the 

opposing  counsel. 

Per  Curiam.  Testimony  viva  voce  is  so  much  to 
be  preferred  to  that  received  through  the  medium  oS 
a  deposition,  tliat  the  Court  are  inclined  to  favour  the 
personal  appearance  of  witnesses. 

The  writ  of  protection  will  therefore  always  re- 
ceive a  liberal  construction  in  favour  of  the  witness 
covered  by  it. 

An  inhabitant  of  another  State  has  a  right  to  prefer 
having  Iiis  controversies  settled  by  the  Courts  in  his 
own  government.  He  must  not  be  drawn  into  this 
State  imder  the  ostensible  protection  of  this  Court, 
and  be  then  exposed  to  be  entangled  in  litigation  far 
from  his  home,  which  must  ever  be  attended  with 
augmented  expense.  For  the  furtherance  of  justice 
and  the  dignity  of  the  Court,  it  is  better  Uiat  the  plain 
letter  of  the  writ  should  be  preferred,  than  any  nice 
construction  which  the  ingenuity  of  counsel  may 
suggest. 

The  Court  consider,  diat  thc  wTit  of  protectioQ 
ad  testijicandum  suspends  all  civil  process  against  the 
subject  of  it,  while  coming  to  and  attending  upon 
Court,  wit/i  a  reasonable  time  Jor  the  rtitness  tore- 
turn  home  after  the  rising  of  the  Court. 

If  the  doctrine  should  prevail,  that  the  \\n\  of  pro- 
tection ceases  to  operate  after  an  imparlarcc  awarded, 
or  even  after  final  judgment,  it  would  promote  litiga- 
tion ;  for  the  termination  of  tlie  suit  might  not  aln'ays 
be  known  to  the  witness.  Arrests  would  follow ;  and 
though  the  foiling  to  prove  the  knowledge  of  the  ter- 
mination in  thc  suit  would  eventually  liberate  him  on 
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habeas  corpus^  yet  the  litigating  the  scienter  would      Ex  parte 
involve  the  witness  in  the  verj-  litigation  which  was 
intended  to  have  been  avoided  by  the  writ  of  pro- 
tection. 

The  Court  are  fully  in  opinion,  that  the  prisoner 
must  be  discharged. 

Let  judgment  be  entered,  that  the  prisoner  is  dis- 
charged, and  the  constable  be  in  mercy  lor  his  con- 
tempt of  the  Court. 

Thaddeus  RicCj  for  the  officer. 
WtUiam  C.  Harrington  and  Bates  Turner^  for  the 
prisoner. 


JostAH  Colony,  Appellee* 

against 

XhTViiLT^  Hathaway,  Appellant. 

VERDICT  for  the  defendant  at  the  last  term;  Motion  for  new 
when  House  and  A.  Marsh,  counsel  for  the  plaintiff,  one  'judge  sat 
moved  for  a  rule  upon  Harrington  and  Rice,  attornies  hc*aring"to  the 
to  the  defendant,  to  shew  cause  why  the  verdict  m  ihJ?m^  e*i"of 
said  cause  should  not  be  set  aside  and  a  new  trial  JJ^'J  hXel^sted! 
granted ;  because  the  plaintiff  says,  that  one  Judge  ^^^  ^^^  ^^ 
alone  presided,  and  held  the  Court  for  the  trial  of  tiier  party. 
said  cause,  when  in  fact  the  two  other  Judges  of  the 
Court  were  not  interested  in  the  trial  of  said  cause, 
or  had  been  of  counsel  for  either  party. 

Rule  granted  by  Jacob,  Judge,  December  term, 
1801. 

36 
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coaej  The  facts  are :    This  cause  came  on  for  trial  the 

Hathkway.     last  Stated  term ;  the  Chief  Judge  and  Jacob,  As- 
■  sistant  Judge,  present ;  the  first  Assistant  Judge  ab- 

sent, but  not  interested  in  the  trial  of  the  cause, 
nor  bad  he  been  of  counsel  to  either  party.  The 
Chief  Judge  declined  giving  any  opinion  in  the  cause, 
as  he  was  in  affinity  with  the  appellant.  Some  con- 
versation was  held  at  the  bar  upon  the  prt^riety  of 
Judge  Jacobus  sitting  alone ;  but  the  Judge  observed, 
that  as  the  parties  seemed  equally  desirous  of  a  trial, 
the  cause  might  proceed,  reserving  to  the  losing  party 
the  privilege  of  having  the  legality  of  the  proceedings 
of  the  Court  decided  upon  a  motion  for  a  new  trial, 
to  be  entered  at  the  present,  but  argued  at  the  ad- 
journed term,  when  the  absent  Judge  would  be  in 
Court.  This  was  agreed  to  by  the  parties,  and  the 
trial  proceeded. 
Vermpnt  sut  The  Statute  provision  on  which  the  motion  is  pre- 
».  7.  '  dicated  is,  "  that  if  two  of  the  Judges  in  the  trial  of 

any  cause  shall  be  interested,  or  shall  have  been  of 
counsel  for  either  party  in  said  cause,  in  every  such 
case  one  Judge  shall  hold  the  Court  for  the  trial  of 
such  cause." 

And  now  at  this  term  the  motion  was  aT|[ucdr 
Tyler  and  Jacob,  Judges,  present;  but  the  Court 
being  divided,  the  former  Judge  for  setting  aside  and 
the  latter  for  supporting  the  verdict,  t!ie  motion  ^ 
not  prevail,  and  a  new  trial  was  not  granted. 

Rule  discharged. 

I..evi  House  and  Amos  Marsh,  for  phiitiiff. 
fT.   C.  Harritigton  and  Thaddeus  Jiice,  ftr 
fendant. 


JUNE  ADJOURNED  TERM,  1802-  283 

Sute 

V. 

State  agaimt  J.  P.  — — . 


THIS    was    an   indictment  for    perjury   contra  indictment  for 
Jbrmam  statute    presented    to  the  Court  January  ^'^^<ni(m. " 
3d,  1801. 

William  C.  Harrington  moved  that  the  indictment 
might  be  quashed  because  the  crime  is  alleged  to 
have,  been  committed  the  24th  day  of  jiprilj  1797, 
more  than  three  years  from  the  time  the  indictment, 
was  exhibited  in  Court. 

He  relied  uppn  the  act  for  the  limitation  of  suits  on  Vemumt  sut 
penal  statutes,  criminal  prosecutions,  and  actions  at  ^^  '^' 
law,  passed  November  6th,  1797.  The  3d  section 
enacts,  ^^  that  all  actions,  suits,  bills,  complaints,  in* 
formations  or  indictments,  which  at  any  time  hereaf- 
ter shall  be  brought,  had,  commenced  or  prosecuted 
for  any  crime  or  misdemeanor,  (theft,  robbery,  bur- 
gfeury,  forgerj',  arson,  and  murder,  excepted,)  shall  be 
brought,  had,  commenced  or  prosecuted  within  three 
years  next  after  the  offence  was  committed ;  and  not 
after  the  expiration  of  the  said  three  years.** 

The  Attorney  for  the  State  read  the  13th  section 
of  the  same  act :  "  Provided  always,  and  it  is  hereby 
further  enacted  and  expressly  declared,  that  this  act 
shall  not  be  construed  to  extend  to  or  affect  any  right 
or  rights,  action  or  actions,  remedies,  fines,  for- 
feitures,  privileges  or  advantages,  accruing  under 
MPf  fimner  act  or  acts,  clause  or  clauses  of  acts,  fall- 
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suu        ing  within  the  construction  of  this  act,  in  any  manner 
J  p.         whatever:" 

Vermont  Sut        ^"^  ^^^  ^^^  passccl  NovcmbeT  the  10th,  1797,  en- 
voL2.p4i4.     titled,  "an  act  repealing  certain  acts  therein  men- 

tioned ;"  which  act  repeals  the  act  for  the  prevention 
^d  punishment  of  frauds  and  perjuries,  passed  il/arM 
the  8th,  1787,  and  by  section  3d  provides,  "  tliat  the 
aforesaid  repealed  acts  or  laws  shall  be  in  full  force 
as  to  all  matters  and  things  done  or  transacted  during 
their  existence,  to  which  they  relate,  to  all  intents  and 
purposes  as  though  tliis  act  had  not  been  made ;  and 
fdl  such  matters  may  be  prosecuted,  commenced, 
done  and  completed,  at  any  time  hereafter,  pursuant 
to  the  same  laws." 

Mr.  Attorney  contended,  that  though  the  indict- 
ment had  been  presented  to  the  Court  since  the  pass- 
ing of  the  statute  of  November  6th,  1797,  cited  by 
the  respondent's  counsel,  and  since  the  passing  of  the 
present  statute  against  perjury,  yet  the  crime  alleged 
in  the  indictment  is  set  forth  to  have  been  perpetrated 
before  the  existence  of  tiiose  acts.    The  indictment 
being  contra  formam  statuti  must  be  considered  to 
lie  on  the  statute  of  the  8ih  of  March^  1 787,  and  is 
therefore  sustained  by  the  saving  clause  of  the  re- 
pealing act,   passed  November  the  10th,   1797,   to 
which  reference  is  virtually  had  in  the  limitation  act 
passed  November  the  6th,  17?7. 

« 
Sed per  Curiam.     It  is  immaterial  under  which  of 

the  acts  against  perjury  the  indictment  may  be  m^. 

posed  to  hiive  been  found.     The  act  of  limita^iQ|Q|^ 

passed  November  6th,  1797,  takes  effect  inaU^jM^^i 

from  tlie  exliibition  of  the  indictment  in  Court*   Thflt 
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elerk  is  directed  by  the  5th  section  of  the  same  act  to        sute 
make  a  minute  in  writing  on  the  indictment,  under         j  p. 
his  official  sigiiature,  of  the  true  day,  month  and  year  ■— — — 
when  the  same  was  exhibited ;  and  if  the  crime  of 
perjury  is  alleged  in  the  indictment  to  have  been 
committed  more  than  three  years  before  the  date  of 
such  exhibition  of  the  indictment,  the  prosecution  is 
Hmited. 

Indictment  quashed. 

Levi  HousCy  Attorney  for  the  State. 
ff.  C.  Harrington^  for  defendant. 


Ellick  Powell  against  Bakzill a  Brown. 

EJECTMENT  for  one  hundred  acres  of  land  in  The  deed  of  a 
Fairfieldj  described  as  Lot  No.  10.  in  the  second  proprietor's^  * 
division  of  lots  laid  out  and  severed  to  the  right  of  ^l*  '^^J^^word- 
Joseph  Newmarchj    an  original  erantee  under  the  **^?  ^*  not  even 

-*  '  o  D  prima Jacte  evi- 

Oharter.  dence  of  a  legal 

,  sale  of  the  land. 

General  issue  pleaded  and  put  to  the  Jun%  The  proceed- 

ing, soft  he  pro- 
prietors in  the 

Plaintiff  shewed  a  good  apparent  title  by  deed.    *      the  tax,  and  the 

collector's  own 
acts  in  the  levy 

Defendant  relied  upon  a  title  derived  from  the  sale  SL''«hT^'  ^ 
of  the  land  under  a  proprietary  tax,  and  offered  the 
c<dlector's  deed  in  evidence. 
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Powell  The  counsel  for  the  plaintiff  objected  to  the  cdfec- 

Bniwn.       tor's  deed  being  read  until  the  assessment  of  the  tax 
""'""'""  by  the  proprietors  was  first  shewn. 

Per  Curiam.  When  the  deed  of  a  colkctor  of  a 
tax  assessed  and  levied  immediately  by  the  State,  is 
exhibited  in  evidence,  and  the  deed  sets  forth,  that 
the  collector  hath  in  all  things  pursued  the  law,  it 
shall  be  considered  zs  prima  facie  evidence  of  a  legal 
sale.  But  this  merely  casts  the  onus  probandi  on  the 
adverse  party,  for  the  acts  of  this  officer  of  govern- 
ment may  be  impeached.  But  the  deed  of  a  coUector 
of  a  proprietor's  tax,  however  it  may  be  worded,  is 
not  even  prima  facie  evidence  of  a  legal  sale.  The 
law  will  not  render  that  respect  to  the  doings  of  the 
servant  of  a  private  corporation,  which  it  pays  to  the 
acts  of  an  acknowledged  officer  of  the  State. 

In  the  present  case  the  collector's  deed  cannot  be 
read  to  the  Jury  until  all  the  proceedings  of  the  pro* 
pHetors  in  the  assessment  of  the  tax,  and  the  collec- 
tor's own  acts  in  the  levy  of  it,  be  first  shewn. 

The  defendant's  counsel  now  produced  the  records 
of  the  proceedings  of  the  proprietors  of  FanrfieU, 
They  set  forth,  that  at  a  proprietor's  meeting  teg^h/ 
Timr/icrf  for  the  purpose,  &c. 

The  wKTtnt  Plaintiff's  counsel  insisted,  that  the  warrant  for 
I^^!|rfthe  warning  the  meeting  of  the  proprietors  should  be 
Sir't^pro.  pnxluced. 

dnced,  that  the 
-CaDit  may  be 

«»''*«**«;         Per  Curiam.    The  warrant  warning  the  meeting 

\t  tamed  afrce-  of  the  proprietors  must  be  shewn,  that  the  Court  may 

■mblywtar.  *^    * 
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be  enabled  to  judge  whether  it  issu^  agreeably  to       Powen 

law.  Brown. 


Verdict  for  the  plaintiff! 

WiUiam    C.  Harrington    and    Levi  ffouse^    for 
plaintiff. 

Bates  Turner  J  for  defendant* 


Solomon  Bingham,  Junior,  ex  dem.  Hubbard 
Barlow  and  Andrew  Bradley, 

against 

David  Smith,  Tenant. 

EJECTMENT  for  50  acres  of  land,  being  part 
of  Lot  No.  35.  in  the  second  division  of  lands  in  Fair* 
field,  drawn  to  the  original  right  of  Daniel  Smith. 

Common  rule  entered.    General  issue  pleaded. 

Verdict  for  the  plaintiff. 

Defendant's  counsel  now  moved  to  file  a  declara-  Vemumt  sut. 
tion  for  betterments^  under  the  statute  passed  Navem- 
ber  5th,  1800. 

Objections  to  a 
declaration  lor 

Counsel  for  the  plaintiff  objected,  and  read  the  act  betterments 

cannot  be  taken 
in  opposition  to 

Preamble.  the  filing,  but 

must  be  madp 

**  Whereas  many  persons  have  purchased  sup-  ™  ^^  *^"?*^ 

^    *  *  ^     course  of  plead- 

posed  tides  to  lands  within  this  State,  and  have  taken  ' 
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possession  of  such  lands  under  such  supposed  titles, 
and  have  made  large  improvements  on  the  same, 
who,  at  the  time  of  purchasing,  supposed  such  titles 
to  be  good  and  valid  in  law ;  and  whereas  many  of 
such  titles  may  prove  defective  by  loss  of  records, 
the  neglect  or  laches  of  others  in  the  chain  of  title,  ot 
from  other  causes,  and  who,  if  the  strict  rules  of  the 
common  law  be  attended  to,  may  be  turned  off  from 
their  possessions  and  improvements  on  such  lands  so 
by  them  made  at  great  expense,  without  any  com- 
pensation or  rewards  for  such  betterments : 

"  It  is  hereby  enacted,  &c.  That  when  any  person 
or  persons  in  the  actual  possession  or  improvement 
of  lands  within  this  State,  who  had  purchased,  or 
those  under  whom  they  hold  had  purchased  a  title  t« 
said  lands,  supposing  at  the  time  of  such  purchase, 
such  title  to  be  good  in  fee,  and-  having  in  conse- 
quence of  such  purcliase  entered  and  made  improve- 
ments on  such  land,  and  shall  or  have  been  prose- 
cuted and  sued  for  the  recovery  of  such  lands  before 
any  Court  by  action  of  ejectment,  or  any  real  or  pos- 
sessory action,  and  judgment  shall  be  hereafter  ren- 
dered against  such  person  or  persons  in  possessi(Hi 
as  aforesaid;  such  person  or  persons,  against  whom 
judgment  shall  be  thus  finally  given,  shall  have  ri^ 
by  action  to  recover  of  the  person  or  persons  in  wh|D|K 
the  legal  tide  is  found,  such  sum  or  sums  of  money 
as  shall  be  found  on  the  trial  of  such  action,  that  he, 
she  or  they,  or  those  under  whom  tlicy  hold,  have 
made  the  lands  so  described  in  the  plalntifT's  declara- 
tion better  or  of  more  value  by  such  bettcrnicnts  than 
it  otlierwise  would  have  been,  had  to  such  improve 


JUNE  ADJOURNED  TERM,  1802.  289 

ments  been  made  thereon,  and  the  mode  of  process  Bingham 
shall  be,  that  the  recoveree  or  recoverees  in  such  Smith. 
action  as  aforesaid,  shall,  within  forty-eight  hours 
after  such  judgment,  or  during  tlie  sitting  of  the 
Court  in  which  such  judgment  is  had,  file  a  declara- 
tion in  an  action  of  the  case  against  the  recoveror  or 
recoverors  for  so  much  money  as  the  estate  is  made 
better  as  aforesaid  in  the  clerk^s  office  of  the  Court  in 
which  such  judgment  was  obtained,  which  shall  be 
sufficient  notice  to  such  recoveror  or  recoverors  to 
appear  and  defend  in  such  action  until  the  declaration 
so  filed  shall  be  determined." 

The  counsel  for  the  plaintiff  insisted,  that  the 
present  defendant  was  not  within  the  purview  of  the 
act.  The  act  gives  a  right  of  action  for  what  the  Le- 
gislature have  been  pleased  to  style  betterments^  only 
to  persons  supposing,  at  the  time  of  their  purchase  of 
the  lands,  the  tide  to  be  good  in  fee.  It  appeared  on 
trial,  that  the  present  defendant  comes  not  within  this 
description,  for  his  tide  and  possession  have  been 
considered  by  the  Court  and  Jury  as  in  fraudem 
legis. 

Sed  per  Curiam.  The  statute  provides,  that  the 
declaration  for  betterments  may  be  filed  in  the  clerk's 
office  of  the  Court  in  which  the  judgment  in  the  ac- 
tion  of  ejectment  has  been  rendered,  and  this  right  is 
secured  to  the  defendant  without  leave  obtained  of 
the  Court. 

The  question  made  by  the  plaintiff  may  be  consi- 
dered and  decided  under  the  pleadings  to  the  decla- 

37 
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Bingham      ration.     If  the  parties  elect  to  bring  it  in  issue  at  bar, 
Smiih.       the  Court  will  give  it  all  the  consideration  it  merits. 
^~~"  It  is  certainly  a  question  of  some  importance. 

Declaration  filed. 

}y.  C.  Harrington,  Elnathan  Keyes,  and  Thad- 
deus  Rice,  fur  plaintiff. 

Bates  Turner,  for  defendant. 


CASES 


DETERMINED  IN  THE 


SUPREME  COURT  OF  JUDICATURE 


or    THE 


STATE  OF  VERMONT. 


CHITTENDEN  COUNTVT,  JANUARY  TERM, 

A.  D.  1802. 


J0M4THJJ\r  ROBIJ\rSOJ\r,  chief  Judge, 

'     >  AasUtant  Judgu, 
STEPHEJSr  JACOBj  S  * 


Moses  Taft,  Appellee, 

against 

The  Executors  of  John  Tharp,  Appellants. 

AUDITA  QUERELA.  IVofti,: 

The  wTit  was  allowed  and  signed  by  two  Judges  of  ^«^'«»  of  ^  the 

the  County  Court.    Below  the  writ  the  following  mi-  County  Court, 

^  *\  Uking  the  rc- 

nute  was  made :  cognigance, 

,  must  make  re- 

"  John  Palmer  and  Jonathan  Green  reco.STiised  to  cord   of    the 
the  defendant  in  the  sum  of  1 ,000  dollars,  to  pro-  sufficient  that 

he  minutes  on 
the  ^Tit,  *<that  A,  B.  &c.  recognised  to  the  defendant  in  the  sum  of  — —  doUara,  to  pro« 
fecuto  the  aborc  writ  in  dae  form  of  law,  before,"  &c. 
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T«tt        secute  die  above  writ  in  due  form  of  law.    Before 

Tharp's  EU'r*.    "^^J 

■     ■  "  Lemuel  Bottom, 

"  Judge  of  die  County  Court." 

Counsel  for  the  defendants  moved  for  a  rule  upon 
the  plaintiff  to  shew  cause  why  the  process  should 
not  be  quashed,  because  the  recognisance  was  not 
taken  agreeably  to  the  statute. 

Uule  granted. 

Vtrvtait  swt-        Section  11th  of  the  judiciary  act  provides,  "that 

Tol.  I.  p.  57. 58.  .  r        •        -  j-.  /         i. 

ui  cases  proper  lor  issuing  an  auatta  querela,  the 
same,  if  judgment  was  rendered  in  the  Supreme 
Court  of  Judicature,  shall  be  allowed  and  signed  by 
a  Judge  of  the  same  Court.  But  if  the  judgment  was 
rendered  in  the  County  Court,  the  said  writ  shall  be 
allowed  and  signed  by  two  Judges  of  the  Court  last 
mentioned,  and  sufficient  security  shall  be  taken  by 
the  Judge,  or  one  of  the  Judges  allowing  the  writ,  for 
the  redelivery  of  the  body  or  estate  (as  the  case  may 
be)  to  the  custody  of  the  officer  having  the  same  ui 
possession,  if  the  same  shall  be  awarded,  and  pay  aA 
intervening  damages  and  costs,  and,  in  default  thereof 
Uie  payment  of  the  debt,  damages  and  cos-ts;  or  in 
cases  when  neither  body  or  estate  shall  be  taken  in 
execution,  the  recognisance  shall  be  conditioned  for 
the  payment  of  intervening  damages  and  costs,  if  the 
complainant  shall  fail  to  prosecute  to  effect." 

Defendant's  counsel.  Here  the  recognisance  is 
taken  "  to proseaite  the  above  writ,**  not  to  redelii 
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the  body  or  estate  to  the  custody  of  the  officer  having         Tait 
the  same  in  his  possession,  if  the  same  shall  be  award-  Tharp's  Ex'w. 
ed,  and  to  pay  all  intervening  damages  and  costs,  and  — -— — — 
in  default  thereof  to  pay  the  debt,  damages  and  costs, 

as  the  statute  had  in  this  case  provided. 

f 

ft 

Sed  per  Curiam.  When  a  writ  of  audita  querela 
is  made  returnable  to  the  County  Court,  it  is  the  duty 
of  one  of  the  Judges  signing  the  same  to  take  a  recog- 
nisance conformable  in  all  respects  to  the  statute,  and 
to  make  a  record  of  the  same,  which  the  Court  will 
intend  was  done  in  the  present  case.  The  Judge 
taking  such  recognisance  must  be  always  prepared 
on  request  to  make  out  and  certify  a  copy  of  his  re- 
cord,  and  such  copy  is  always  proferted  in  the  decla- 
ration upon  the  recognisance.  These  are  duties  in 
the  Judge.  There  is  another  distinct  duty  to  be  per-  Vermm  Sut 
formed  by  him,  provided  by  the  44th  section  of  the  ^^  *  ^*  "' 
same  act,  and  that  is  to  enter  upon  the  writ  a  minute 
of  the  recognisance,  with  the  name  of  the  surety  or' 
sureties,  and  the  sum  in  which  they  are  bound,  which 
minute  is  to  be  signed  by  him  at  the  time  of  the  sign- 
ing of  the  writ. 

The  Judge  here  appears  to  have  complied  literally 
with  this  part  of  his  duty. 

By  the  expression  "  in  due  form  of  law,"  he  noti- 
fied the  defendants,  that  the  recognisance  by  him  be- 
fore taken  and  recorded  was  conformable  to  the  pro- 
vision of  the  statute. 

Rule  discharged. 

Daniel  Chipman  and  Amos  Marsh,  for  plaintiff. 
FT.  C.  Harrington,  for  defendants. 
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Pomra; 
KingJey. 

~~"~"^        JoHM  PoMfioY  against  Dakiel  Kincsle?. 

When  in  offi-      TRESPASS  for  breaking  and  entering  the  plain- 
ch»tiel.  »nd      tiff's  bam  in  Burlington  on  the  20th  of  March,  1798, 
cvuitodr  U  the  and  taking  from  thence  a  gelding  horst-  of  the  value 
»K!^  hit  of  150  doUars,  the  properly  of  tlie  plaintiff. 
JS^Juffi      General  issue  pleaded  and  put  to  the  J  ury. 

Ast  •    cecond 

atuchment   or 

^»=J"|  ifT      '^^'^  plaintiff  shewed  the  property  of  the  horse  in 

■tnji   enure     himscIf  by  purchase  from  one  fVlUiam  Mills,  on  the 

mitut  him.  ,      „  , 

^  I0tho{  January,  1798. 

The  defendant  confessed  the  taking,  and  justified 
by  shewing  that  he  was  constable  of  Cambridge, 
Franklin  County  ;  that  on  the  7th  of  October,  1797, 
he  attached  the  horse  as  the  property  of  William 
Mills,  upon  a  writ  to  him  directed  to  serve  and  return 
in  favour  o(  Johnson  and  Hawley  ;  that  the  horse  had 
been  eloigned  from  his  custody,  and  that  he  recap- 
tured him  to  satisfy  the  execution  which  followed 
the  writ  of  attachment,  and  that  this  taking  was  the 
trespass  complained  of. 

In  the  course  of  the  trial  it  was  conceded  by"  fte 
defendant,  that  soon  after  the  attachment  he  entrusted 
Mills  with  the  custody  of  the  horse. 

The  Court  now  interfered,  and  observed,  that  the 
cause  was  clearly  with  the  plaintiff. 

In  their  charge  to  the  Jury,  they  laid  it  down  as  a 
principle  of  law  not  to  be  disputed,  dttc  whea  an  J 


JANUARY  TERM,  1802.  295 

officer  attaches  a  chattel  and  leaves  it  in  the  custody  Pomroy 

of  the  debtor,  he  so  far  loses  his  lien  upon  the  pro-  Kinsley. 

perty  attached,  that  a  second  attachnient  or  bona  Jide        ' 

purchase  shall  always  enure  against  him. 

Verdict  for  the  plaintiff. 

Elnathan  Keyes^  for  plaintiff. 
Daniel  Chipmany  for  defendant. 


State  against  G.  S. 

INDICTMENT  for  stealing  one  bushel  of  wheat  Every  iuiUcient 
in  the  chaff,  on  the  second  day  of  Marchy  Anno  Do-  must*Tet"Voi  th 
7mni  one  thousand  eight.  '^^^  ^^^^ 

Verdict  eruilty.       '"  c^^es  of  bur- 

o         J  glary    the  hour 

when    the    of- 
fence was  com- 

In  the  copy  delivered  to  the  prisoner  the  year  was  fitted ;  and 
rectified  to  one  thousand  eight  hundred,  and  the  de-  day  may  be 
feet  was  not  noticed  during  the  trial.  dence  oIT  trill, 

yet  it  must  be 
a    day    within 

Defendant  now  moved  in  arrest  of  judgment,  that  Icrib^'^^  ^/h" 
the  verdict  might  be  set  aside,  and  he  ero  without  f^**"^^  «f  >»"»*»- 

°  '  ^  lation«,  and  the 

day :  ^*y  *et  fortii  in 

the  indictment 

Because  there  is  no  date  of  the  year  set  forth  in  the  """"^  be  aUo 
indictment  in  which  the  offence  is  alleged  to  have  in  the  statute 
been  committed,  and  if  any,  that  the  same  is  repug-  dictment^  wiu 
nant  and  impossible,  ^  insufficient. 
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Sttie  ^jttos  Marsh,  in  support  of  the  motion. 

G.  s.  Though  the  date  of  the  day,  month  and  year  in 

■——"——  which  a  crime  is  alleged  to  have  been  committed  in 
an  indictment  be  not  material  in  evidence,  it  is  yet  of 
importance  as  it  respects  the  records  of  the  Court. 

It  is  also  material,  as  it  respects  the  statute  of  limi- 
tations. 

On  the  first  xpoint  we  observe,  that  the  Court  will 
preserve  their  records  from  all  inconsistencies,  gross 
inconsistencies  at  the  least. 

If  the  Court  should  sanction  this  indictment,  and 
proceed  to  sentence  the  prisoner,  how  would  the  re- 
cord appear? 

The  prisoner  may  be  offered  as  a  witness  in  some 
foreign  Court.     To  do  away  his  competency  a  copy 
of  the  record  may  be  produced  ;  and  it  would  appear 
that  the  Supreme  Court  of  Vermont  had  convicted  a 
,  man  of  an  offence  alleged  in  the  indictment  to  have 

been  committed  before  the  JVorman  conquest. 

By  the  common  law  it  has  ever  been  considered  as 
material  to  set  forth  in  an  indictment  the  day,  month 
and  year,  and  even  the  hour  when  the  time  of  day  is 
necessary  to  ascertain  the  nature  of  the  offence,  ffaw- 
kins'  Pleas  of  the  Crown,  vol.  2.  p.  325.  334,  335. 
Hale's  P.  C.  vol.  2.  p.  177.  Com.  Dig.  voL  4. 
p.  393. 

If  the  indictment  lay  the  offence  on  an  impossibk 
day,  or  on  a  day  that  makes  the  indictment  repugnant 
to  itself,  it  is  insufficient.    Hawk.  P.  C.  c.  25.  s.  77. 

In  support  of  the  second  point  we  observe,  that 
rermont  sut.    scction  3.  of  the  limitation  act  limits  the  prosecution 
voL  2.  p  ««.     |.p^  ^^j-j,  jQ  ^jjj  y^Qj^  af(gr  (hg  commission  of  the  of- 
fence, and  not  afterwards;  and  that  no  dispute  might 
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arise  respecting  dates,  section  5.  provides,  that  the        statc^ 
clerk  shall  minute  on  the  indictment  under  his  official        g.  s. 
signature,  the  true  day,  month  and  year  in  which  the  —-—*—- 
same  is  exhibited  in  Court. 

The  language  of  the  Legislature  is  plain.  Look 
within  the  body  of  the  indictment  for  the  precise  time 
in  which  the  offence  is  alleged  to  have  been  com- 
mitted. Inspect  the  indorsement  for  the  clerk's  mi- 
nute of  the  time  of  the  exhibition  of  the  indictment 
in  Court.  Compare  the  several  dates.  If  they  differ 
more  than  six  years  in  case  of  larceny,  then  the  in- 
dictment is  insufficient 

State  Attorney.  For  the  government  we  contend, 
that  the  day,  month  and  year  is  sufficiently  set  forth 
in  the  indictment.  The  second  day  of  March^  Anno 
Domini  one  thousand  eight,  must  be  considered  to 
intend  the  second  day  of  March  one  thousand  eight 
hundred. 

The  expression  in  the  indictment  carries  this 
idea  so  naturally  and  forcibly  to  the  comprehension 
of  all  unprejudiced  minds,  that  it  is  observable,  that 
during  the  whole  course  of  the  trial,  this  supposed 
defect  was  not  noticed.  The  Petit  Jury  considered  it 
to  mean  the  year  eighteen  hundred  when  the  indict- 
ment was  read^  thrm  in  their  charge.  The  prisoner 
himself  so  understood  it  when  the  indictment  was 
read  to  him  on  his  arraignment,  and  it  was  left  to  the 
critical  acumen  of  the  learned  and  ingenious  counsel 
to  discover  and  apply  a  meaning  to  it  pregnant  with 
absurdit^^ 

-  In  the  construction  of  indictments  as  well  as  sta- 
tutes, tliey  arc  to  Ixi  so  construed  as  to  render  them 

38 
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Suu  c(Hisistent,  if  it  can  be  done  without  violence  to  the 
G.  s.  w<vding  of  tbem.  If  the  indictment  ^vas  originally 
■*"  defective  in  this  part,  we  submit  to  the  Court  if  it  is 
not  one  of  those  minor  defects  cured  by  the  verdict 

But  we  shall  contend  that  it  is  not  defective.  An 
indictment' which  sets  forth  the  crime  to  have  been 
committed  at  a  time  before  or  after  the  precise  d^  of 
the  actual  comnussion  of  the  offence,  is  sufficieot. 
Com.  Dig,  vol.  4.  p.  S93. 

All  the  authorities  say  the  time  is  immaterial,  and 
that  the  true  question  is,  is  the  allegation  sufficient? 

If  the  time  set  forth  does  not  express  the  year 
1800,  yet.it  expresses  a  time  past,  and  fiotatime 
future,  which  we  concede  would  be  an  imposuble 
time. 

It  is  said  the  time  set  forth  in  the  indictment  is 
that  from  which  the  limitation  is  to  be  computed,  put 
in  opposition  with  the  clerk's  minute  of  the  exlubi- 
tion  of  it  in  Court. 

We  consider  the  date  of  the  clerk's  minute  to  be 
one  point  of  computation ;  the  other  is  not  the  allega^ 
tion  of  the  time  of  the  commission  of  the  ofFence  act 
forth  in  the  indictment,  but  the  actual  time  3hewit.iD 
evidence.  The  whole  current  of  the  practice  oi.^ 
Court  has  been  to  decide  on  testimony  oHered  imcn> 
minal  trials  on  the  point  whether  within  or  b^foji 
the  statute  of  limitations  in  the  nature  of  demniiviljp 
such  evidence. 

Reverse  this  practice.  Suppose  a  person  charged 
with  the  crime  of  theft,  and  the  indictment  should 
set  forth  tlie  offence  to  haxe  been  committed  t^fiv 
aex  annos,  and  the  Court  held  the  respondent  to  the 
day  alleged,  and  it  should  appear  by  plenan^  proc^ 
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that  the  offence  was  actually  committed  twenty  years        State 
before  the  time  allegated  in  the  indictment,  must  the        G.  s. 
defendant  be  estopped  from  sheltering  himself  by  the  — *~— •-" 
statute  of  limitations  f  * 

Marsh.  Mr.  Attorney  seems  himself  to  doubt 
whether  one  thousand  eight  can  be  understood  to  in* 
tend  eighteen  hundred.  He  theiTefore  submits  to  the 
consideration  of  the  Court,  whether  this  defect  is  not 
cured  by  the  verdict. 

We  believe  tfiat  the  doctrine  does  not  apply  to 
criminal  process.  In  the  systematical  writers,  under 
the  head  of  what  defects  may  be  cured  by  verdict, 
all  the  cases  are  of  a  civil  nature. 

But  it  is  objected,  that  i^thc  time  alleged  in  the 
indictment  is  relied  upon  to  compute  the  term  of  the 
statute  limitation,  a  person  might  ui  a  supposed  case 
be  excluded  from  the  privilege  of  it,  though  the  time 
of  the  actual  commission  of  die  offence  would  have 
brought  him  within  the  statute  of  limitations ;  but 
because  the  person  charged  may  avail  himself  of  the 
time  set  forth  in  the  indictment  to  ground  his  bar  in 
limitation  upon,  noti  constat  that  when  the  actual 
time  of  the  commission  of  the  offence  is  shewn  in 
evidence,  he  may  not  avail  himself  of  the  privilege 
secured  to  him  by  the  statute  of  limitations  by  parol 
demurrer  to  such  evidence  cm  trial. 

The  truth  is,  the  prisoner  has  a  right  to  many  in- 
dulgences, and  that  in  favour  of  innocence ;  for  the 
law  views  every  man  innocent  until  final  judgment 
be  passed  against  him;  and  a  well  ordered  govern- 
ment never  delights  in  conviction. 
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State  *i1ie  Chief  Judge  delivered  the  opinion  of  the" 

G.  s.         Court. 

The  Court  consider  the  indictment  so  radically 
defective,  that  no  judgment  of  conviction  can  be 
rendered  ujwn  it. 

Ever;'  sufficient  indictment  must  set  forth  the  day, 
month  and  year,  and  in  cases  of  burglary  the  hour 
when  the  offence  was  committed  ;  and  though  ano- 
ther day  may  be  shewn  in  evidence  on  tiihl,  yet  it 
must  be  a  day  within  the  term  presctibed  by  the  sta- 
tute of  limitations,  and  the  day  set  forth  in  the  indict- 
ment must  be  also  some  day  within  the  stabite  time, 
or  the  indictment  will  be  insufficient. 

Judgment  arrested,  a§d  the  prisoner  dischar^d. 

/r.  C.  Harrington,  State  Attorney. 
Amos  Marsh,  for  defendant. 


AM  CoiT,  John  Pomroy,  and  Josuu,i 
Chamberlain, 


agaiJist 
Samuel  B.  SHELno». 


After  an   an-       ERROR.     This  writ  was  brought  to  reverse 

|>earance    rimI     _  _  • 

iiniwriincc,  all  judgment  recovered  by  the  defendant  m  ciTor  ai 
■Mui  wnice    the  now  plaintiffs,  by  the  consideration  of  Chittenden 
wcHaivcd.       County  Court,  February  tmn,  A.  D."  1801,  on  de- 
fault, upon  un  action  of  debt  on  a  bail-bond,  jointly 


1 

?tse  a  ■ 

gainst  I 

•^endm  I 

in  de-  I 

ointly  I 
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and  severally  made  and  executed  by  the  plaintiffs  in     Coit  ct  ai. 
error  to  the  sheriff  of  Chittenden  County,  for  the  ad-       Sheldon, 
mitting  fVilliam  Coit  to  the  liberties  of  the  prison     , 
yard.     Bond  assigned  by  James  Sawyer ^  sheriff,  to 

the  present  defendant,  in  the  words  following,  to  wit; 

> 

Know   all  men  by  these  presents,  that  I,  James 
Sawt/er,  the  sheriff  within  named,  do  hereby  assign 
and  set  over  the  within  bond  or  obligation  to  Samuel 
B.  Sheldon^  the  plaintiff  herein  mentioned,  pursuant    ' 
to  tlie  law  in  that  case  made  and  provided. 

In  witness  whereof  I  have  hereunto  set  my  hand' 
and  seal  this  21st  day  of  ifcfcy,  Anno  Domini  1800. 

James  Saxvyer. 
Signed,  sealed  and  delivered 
in  presence  of 

Jos.  Smith. 

The  original  ^vrit  dated  15th  Juli/,  1800 ;  the  offi- 
cer's return  on  the  same. 

Richmoiid,  August  28th,  1800.  Then  served  this 
writ  by  attaching  the  body  of  Joshua  Chamberlain^ 
and  took  the  underwritten  bail  for  his  appearance  at  * 

Court. 

James  Saxvi/er,  Sheriff. 

« 

And  also  took  Job  Boynton  for  bail  for  the  other 
,two  defendants'  appearances. 

James  Saxvyer^  Sheriff. 
Bail, 

Syhanus  Churchy 
Job  Boynton. 
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Coit  et  »i.        General  issue  pleaded,   and  record  exhibited  in 

Sbddoo.       oyer. 

~~~"~~       Besides  the  general  assignment  of  errors,  and  tlie 

common  exception  that  the  judgment  ought  to  liave 

been  rendered  in  tlie  reverse,  the  plaintiffs  in  error 

assigned  the  following: 

First.  There  is  error  in  this,  for  that  the  said  as- 
signment, by  said  James  Sawyer,  sheriff,  of  the  bail- 
bond  mentioned  in  said  Sheldott's  writ  and  declara- 
tion mentioned,  ought  by  law  to  have  been  made  and 
executed  under  the  hand  and  seal  of  the  said  sheriff, 
and  the  same  is  so  described  in  said  Sheldon^s  writ 
and  declaration  ;  whereas  in  truth  and  in  fact  the  s^d 
sheriff  did  not  alHx  any  seal  to  said  assignment,  as 
appears  by  the  exemplification  of  the  said  assignment 
on  the  records  of  the  County  Court  spread  here,  ex- 
hibited in  Court. 

Secondly.  There  is  error  in  this,  that  it  docs  not 
appear,  by  the  sheriff's  return  on  said  writ  and  pro- 
cess of  the  said  Sheldon  against  them  the  said  /yil- 
Ham  Coit,  Johi  Pomroy,  and  Joshua  Chamberlain, 
that  any  service  or  notice  of  the  same  writ  or  process 
was  made  or  gi\cn  to  the  said  fViUiam  Coit  and  Joim 
Pomrvy,  as  the  law  in  such  cases  requires. 

Afier  some  conversation  rather  desultory  upon  tht 
necessity  of  affixing  a  seal,  ivhich  it  was  contended 
by  the  defendant's  counsel  was  not  necessary  in  a 
statute  assignment,  because  such  assigiiniCEit  is  ope- 
rative, not  from  the  act  of  a  private  indi\'idual,  which 
ought  to  be  accompanied  with  certain  solemnities  in< 
dicative  of  his  deliberate  consent,  but  by  force  of  the 
law  operating  through  the  minb&y  of    its  known 
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©fficer ;  and  after  a  recurrence  to  the  1 1th  section  of    Coit  et  aL 
the  "  act  relating  to  gaols  and  gaolers,  and  for  the      Sheldon, 
relief  of  persons  imprisoned  therein,"  the  first  excep-  yermo#»>  sut. 
lion  in  error  was  abandoned :  toI  a.  p,  384. 

On  the  second^  exception,  the  counsel  for  the 
plaintiffs  contended,  that  it  was  apparent  by  the  offi- 
cer's return  on  the  original  writ,  that  no  notice  of  the 
suit  had  been  given  to  two  of  the  then  defendants. 
The  return  simply  states,  that  the  sheriff  had  taken 
Job  Boynton  for  bail  for  the  appearances  of  the  other 
two  defendants. 

Sed  per  Curiam.  The  Court  have  inspected  the 
record.  We  find  that  the  suit  on  the  bail-bond 
brought  by  Samuel  .B.  Sheldon  as  assignee  of  the 
sheriff  against  the  present  plaintiffs  in  error,  was  en- 
tered at  the  September  term  of  Chittenden  County 
Court,  1800,  when  all  the  defendants,  now  plaintifis 
in  error,  appeared  by  their  attorney  Elnathan  KeyeSj 
an  enrolled  attorney  of  the  Court.  The  cause  was  con- 
tinned  under  a  rule  entered  by  agreement  of  parties, 
that  judgment  should  be  entered  by  default  at  the 
February  term ,  1 80 1 . 

After  an  appearance  and  imparlance,  all  defects  in 
personal  service  are  waived. 

Plaintiff's  counsel.  With  submission,  we  con- 
ceive, that  die  appearance  of  Mr.  Keyes^  who  was 
merely  the  attorney  of  Cliamberlain^  ought  not  to 
operate  against  die  other  defendants,  who  had  no 
notice  of  the  suit. 
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Coit  et  fti.         Per  Curiam.    The  record  is  express.    Mr.  Keyet 

sbeUon.      appeared  as  the  attorney  of  all  the  then  defendants, 

■" — T  and  entered  into  a  rule  for  an  imparlance ;  and  it  is 

o(  m  •tiomey  probable  that  the  defendants'  waiver  of  their  plea  in 

■ppean  on  the  it- 

record,  the  ab:Uement  for  want  of  sufficient  service,  was  the  quid 
■uHer  the  re-  pro  quo  fot  the  consent  of  Sheldon  to  the  contt- 

cord  to  be  con- 

ttoverted.  ifa  nuance. 

SiiS^d'by'^"  But  be  this  as  it  may,  the  record  must  not  be  con- 
ippeuwice^  of ^  tTovertcd.  The  plaintiffis  in  error,  it  appears  by  it, 
tmned,  be  ni»y  j^ye  had  their  day  in  Court  in  the  original  suit. 

h»Te    hi»    re-  •'  r  r 

medr.  If  the  fact  be,  that  Mr.  Keyes  appeared  for  them 

without'  being  engaged,  which  is  not  readily  pre- 
sumable in  an  officer  of  this  Court,  especially  a  gen- 
tleman of  Mr.  Keyes*  character,  Pomroy  and  Coit 
have  their  action  for  the  injury,  and  they  must  resort 
to  it.  They  cannot  have  relief  in  the  present  suit. 
The  defendant  in  error  must  not  suiTer  by  their  laches, 
or  the  misconduct  of  their  attorney  of  record. 

Let  judgment  be  entered,  that  the  Court  have  in* 
spected  the  record,  and  find  tliat  there  is  no  error 
therein;  that  the  jut^ment  of  the  County  Court  is 
affirmed,  and  tliat  the  defendant  in  error  have  his 
costs. 

JV.  C.  Harrington  and  John  Fay,  for  plainti^' 
• ■ ,  for  defendant. 
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Doe 

V. 

Whitlock. 


Doe,  ex  dem.  Samuel  Mi^^  ^^ 

against 
Joel  Whitlock,  Tenant. 

Ejectment   to   recover   possession  of  sixty.   To  render  vaKd 

four  acres  of  iand  in  the  township  and  island  of  South  under  tiie  act 
Hero  in  Lake  X^hamplain^  being  Lot  No.  75.  30.0S)*  dSiaw 

Common  rule  entered,  and  general  issue  to  the  a^^it^^ 

Tnrv  attested  copy 

^^^'  .       of  the  ratc-biU 

or  general  list 
tnade    by    the 

Plaintiff  read  the  charter  of  South  Hero,  sigfned  by  ■ciectmen  and 

1      ^  r   1      ^  ,        .         ,    ^       ,  deUv^^redtothe 

the  Governor  of  the  State,  dated  27th  October,  1779,  consubie  of  any 
in  which  James  Hopkins  appears  to  be  an  original  town,  mu^t  be 
grantee,  and  then  stated  that  the  land  demanded  was  beerd^sited 
severed  to  die  right  oi  Hopkins,  and  that  his  title  ac  Tui^/^^^f'^t^rr 
crued  by  the  sale  of  the  land  at  public  vendue  for  the  j^^  ^^  !^ 
non*payment  of  a  tax  under  the  act  *'  for  the  purpose  ^7^^* 
of  raising  thirty  thousand  dollars,"  passed  Navembet 
3,  179L 

He  then  read  the  warrant  of  the  State  Treasurer, 
directing  the  first  constable  of  South  Hero  to  collect 
one  halfpenny  on  each  acre  of  land  in  said  town, 
dated  2d  October,  1792. 

He  then  exhibited  a  paper  purporting  to  be  the 
assessment  of  the  tax  by  the  selectmen  on  the  lands 
in  the  town,  dated  1st  February ,  1793. 

Defendant's  counsel  objected  to  this  paper  being 
read  to  the  Jury,  and  took  two  exceptions : 

First.  That  the  assessment  does  not  appear  to  have 
been  returned  to  the  Treasurer  of  the  State. 

39 
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Doe  Secondly.  That  the  assessment  is  not  made  agree- 

WhWMk.  ably  to  the  statute,  in  that  the  tots,  ranges.  Etc.  are 
not  particularly  specified ;  but  the  lands  are  de- 
scribed generally,  as  being  holden  by  the  original 
proprietors. 

Per  Curiam.  The  paper  cannot  be  admitted  in 
evidence.  When  a  tide  to  real  estate  is  defeated  by 
operation  of  law,  the  statute  roust  be  strictly  pur- 
sued. 

.The  object  of  the  act  in  directing  that  the  return 
of  the  assessment  by  the  selectmen  should  be  made 
to  the  Treasurer,  is  important  and  obvious.  It  is  to 
^ve  notice  to  non-resident  owners  of  the  precise 
amount  of  the  demand  which  is  made  upon  their 
lands  for  the  purposes  of  government,  in  order  that 
they  might  not  be  divested  of  their  lands  through 
mistake  or  ignorance.  Perhaps  no  government  has 
been  more  careful  in  this  respect  than  that  of  Ver- 
mont. 'I'he  whole  tenor  of  this  act  exhibits  a  marked 
attention  to  rights  of  the  land  owners. 

It  levies  a  tax  of  one  halfpenny  per  acre  on  all  ifae 
lands  in  the  State  for  a  great  and  beneficial  purpose, 
no  less  than  to  raise  the  sum  to  be  paid  to  the  Slalt 
oi A''ew-Yorky  agreed  upon  by  the  several  State coai> 
missioners  for  the  final  adjustment  of  certain  O(nfro> 
versies  which  had  unhappily  arisen  betwct- n  this  and 
that  highly  respectable  State.  The  act  passed  JWi- 
■vembtr  3d,  1791,  but  die  tax  was  to  be  collected  and 
paid  into  the  treasury  by  the  1st  day  of  January^ 
1794.  The  State  Treasurer  is  directed  betueen  die 
1st  of  October  and  the  1st  of  November,  1792,  1 
issue  his  warrant  to  the  first  constable  of  e 
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ganized  town  in  the  State  to  collect  the  tax  in  their  Do© 
towns  respectively.  Upon  the  receipt  of  the  warrant  whitiock. 
the  constable  is  to  give  notice  to  the  selectmen  of  the 
town,  who,  before  the  1st  of  March^  1793,  are  to 
make  out  and  deliver  to  the  constable  a  rate-bill  con- 
taining a  list  of  all  the  lands  in  such  town  held  in  se- 
veralty, and  the  number  of  acres  contained  in  each 
lot,  and  the.range  in  which  it  lies,  or  the  di\  ision  to 
which  it  was  drawn  or  pitched,  and  the  tax  to  be  paid 
on  the  same ;  and  if  there  be  undivided  land  in  such 
town,  the  selectmen  shall,  under  their  oath  of  office, 
make  an  estimate  of  the  quantity  of  the  land  so  undi- 
vided, to  the  best  of  their  judgment,  which,  together 
with  the  other  lands  in  said  town,  they  shall  form  into 
one  general  list,  and  return  an  attested  copy  thereof^ 
on  or  before  the  1st  oi  November,  1793,  to'the  Trea- 
surer of  the  State ;  and  if  the  tax  should  not  be  paid 
by  the  1st  September^  1793,  the  collector  was  to  pro- 
ceed to  advertise  in  all  the  public  newspapers  in  the 
State,  six  weeks  successively,  the  sum  assessed  to 
each  person,  the  place  where  the  same  would  be  re- 
ceived, and,  in  case  of  delinquency,  the  place  where 
and  the  time  when  the  same  would  be  sold ;  and  in 
twenty  days  after  such  publication,  the  collector  on 
iKHi-payment  might  proceed  to  vend  the  land. 

The  return  was  to  be  made  to  the  Treasurer's 
office,  not  merely  as  a  direction  to  that  officer  in  his 
duty,  but  the  Treasurer's  office  was  to  serve  as  a  . 
public  place  of  deposit  for  the  assessments.  That 
before  the  publication  in  the  newspapers,  the  select- 
men's  return  of  the  assessment  might.be  resorted  to 
by  the  land  owners  to  learn  the  amount  of  their  se- 
inetal  taxes;  and  it  might  at  all  times  serve  as  a  check 
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D«        upon  the  collector,  that  he  might  not  collect  a  larger 
Whitlock.      sum  than  legdly  assessed. 

This  genirai  The  Court  consicler  the  paper  offered  in  evidence 
ii«rDurt»iccr-  (q  [jg  defective  in  substance  also.    The  general  terms 

tun   til    the  " 

luida  ia  such  jj,  which  the  assessment  is  made  out,  does  not  an- 

town    held    in 

•ereriity.  uid  swcf  the  beneficial  requirements  of  the  act,  which  are 

the  iiumt-er  of 

acres  contun-  to  enable  cvcry  land  owner  to  know  the  precise  sum 
,nd"ih"ruig^  he  has  to  render  to  the  government,  and  to  enable 
ISrf''tl?e  diif- '  '''™  *°  correct  the  collector  in  any  departure  from 
•ion  to  which  it  official  duty. 

wu   dr»wn   at  ^ 

mtched.  »nd         It  is  therefore  the  opinion  of  the  Court,  that  the 
paid    m    the  paper  adduced  by  the  plaintiff  cannot  be  read  to  the 
Jury. 

Tylf^i  Judge,  ketitante  as  to  the  first  exception. 

Plaintiff  nonsuited. 

Mlnothan  Keyes,  for  plaintiff. 
JV.  C.  Harrington,  for  defendant. 


Nicholas  Austin  against  Peter  Dins, 
wher.  th«      COVENANT  broken, 

deed     is      not  ^ 

merely  the  in-      Declaration  for  that  the  said  Dills,  at  liurlinerton, 
ducemeiit    but  .  '  "        f 

the  foundition  by  a  Certain  croligation  or  covenant  uikIlt  his  hand 

of    the  action,         ,,,,—.■,.  , 

or  whcK  the  ana  seal,  dated  12th  J\ovemoer,  17d4,  i>aid  coieoaot 
S  no*''ere«ud  leciting,  that  the  plaintiff  had  at  great  c 

by  operation  of 

law,  but  b^  the  act  of  the  party,  the  plaintiff  muit  make  profert  in  his  dei 

|be  obligatiOD  or  Dtber  iiitlTument  embracing  a  contract. 
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cured  a  warrant  of  survey  of  a  township  of  land  in  Austin 
the  Province  of  Lower  Canada^  called  Bolton^  for  DiUa. 
himself  and  associates,  and  that  he  had  advanced 
large  sums  of  money  in  locat  ng  said  township.  That 
the  Governor  of  JLonver  Canada  had  determined  to 
grant  said  land  to  the  plaintiff  and  his  associates,  to 
be  holden  in  common,  making  1,200  acres  to  each 
associate^  That  the  plaintiff  had  a  right  to  appoint 
his  associates,  and  did  name  said  Dills  to  be  one  of 
them,  for  the  express  purpose  of  reconveying  part  of 
the  same  to  the  plaintiff  for  his  trouble  and  expense 
in  the  business :  and  he  the  said  Dills^  in  considera- 
tion  thereof,  did  by  said  covenant  bind  and  obligfc 
himself,  that  on  having  his  name  inserted  in  the  pa- 
tent that  he  would  immediately  make  and  execute, 
agreeably  to  the  laws  of  the  Province  of  Lorwer  Ca- 
nada^  a  deed  conveying  in  fee  all  his  right  to  the 
lands  in  said  Bolton^  which  he  had  acquired  by 
having  his  name  inserted  in  the  patent  or  charter, 
excepting  to  two  hundred  acres,  which  said  DiUs^  in 
consideration  of  the  premises,  was  to  reside  upon,  or 
procure  some  person  with  a  family  to  reside  upon 
seven  years ;  and  that  he  or  such  person  and  family 
should  enter  upon  said  two  hundred  acres,  so  to  re- 
side, in  one  year  from  said  12th  day  of  Novembery 
and  should  clear  and  cultivate  twenty  acres  of  .the 
same  within  two  years  from  the  date  of  said  charter 
•r  patent,  or  that  the  said  Dills  would  convey  the  said 
two  hundred  acres  to  the  plaintiff,  or  to  some  person 
who  should  effectually  cultivate  the  same.  And  the 
plaintiff  avers,  that  in  pursuance  of  the  covenant  he 
procured  the  said  charter'  or  patent,  by  virtue  of 
VfbicYi  said  DiUs  was  entitled  to  1,200  acres  of  land     • 
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in  8ud  Bolton;  but  though  oflen  requested  be  refuses 
to  convey  to  the  plaintiff  the  said  one  thousand  acres, 
nor  within  (Hie  year  from  the  said  12th  day  of  jVo< 
vember,  did  he  reside  on  the  same  200  acres,  or  pro* 
cure  any  person  with  a  family  so  to  do  ;  nor  .within 
two  years  from  the  date  of  said  patent  or  charter,  did 
he  cultivate  said  twenty  acres,  wx  reconvey  the  same 
to  the  plaintiff,  or  to  any  other  person  who  would 
efiectually  cultivate  the  same;  ad  damnum^  3,000 
dollars. 

To  this  declaration  defendant  demurred,  and  for 

ipecial  cause  of  demurrer  set  forth. 

That  the  plaintiff  hath  not  in  his  declaration  made 
profert  of  the  obligation  or  covenant  counted  upon. 

Joinder  in  demurrer. 

Counsel  for  the  defendant,  llie  plaintiff  has  de^ 
dared  upon  a  covenant  entered  into  by  the  defendant, 
and  assigned  particular  breaches.  Tlie  law  inquires 
that'  he  should  have  the  deed  or  obligation  in  Court,' 
and  offer  to  shew  it,  that  the  defendant  may  demand 
it  in  oyer,  and  avail  Iiimself  of  it  in  his  defence. 


Coimsel  for  plaintiff.  We  have  recited  the  f 
obligation  substantially  in  the  declaratinn,  and  diie 
defendant  can  have  every  advantage  from  the  deco- 
ration itself  that  he  could  have  derived  from  an  io- 
q>ecUon  of  the  deed.  The  reason  of  the  monstrant 
defait  is  done  away. 

Sed  per  Curiam.    The  principle  of  law  i9»  that 
where  the  deed  is  not  movly  tiie  inducement  but 
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the  foundation  of  the  action,  or  where  the  right  of       Awstin 
action  is  not  created  by  operation  of  law,  but  by  the        Diiii . 
act  of  the  party,  the  obligation  or  any  other  instru-  — — — • 
ment  embracing  a  contract,  must  be  proferted  in  the 
declaration.     It  is  not  suiBcient  for  the  plainti£f  to 
say,  I  have  set  it  forth  substantially,  or  even  verbatim 
et  literatim  in  the  declaration,  but  he  must  give  no^ 
tice  that  he  has  it  ready  to  be  shewn, 

First,  for  the  inspection  of  the  Court,  that  they 
may  see  whether  it  is  duly  executed,  and  without 
rasure  or  interlineation. 

Secondly,  for  the  benefit  of  the  adverse  party,  that 
he  may  know  whether  it  be  his  seal  and  signature; 
whether  there  be  any  indorsements  or  addenda,  or 
references  to  other  instruments,  which  may  vary  tht 
covenants,  or  shew  that  they  have  been  in  part  or 
whotty  fulfilled ;  and  particularly  that  he  may  com- 
pare it  with  the  declaration,  and  incorporate  a  correct 
transcript  of  it  with  the  record,  that  the  judgment 
re&dered  upon  it  may  be  pleaded  in  bar  to  any  future 
Mtion. 

Declaration  insufficient. 

And  now  the  plaintiff  moved  for  a  rule  upon  dc-  After  jud^- 
fmdant  to  shew  cause  why  he  should  not  have  leave  demumr,  the 
of  Court  to  amend  his  declaration.  motion  Trdera 

Rule  granted.      m^STd'^ptV- 

iDcnt  of  costo. 

Counsel  for  defendant.  The  statute  of  jeofails 
^xpiessly  excepts  those  defects  in  the  declaration 
which  the  party  demurring  shall  especially  set  down 
jtt  demurrer.  We  conceive  it  is  beyond  the  power  of 
4hc  Court  to  order  amendments  in  such  case. 


3ia  CHITTENDEN  COUNTV, 

Aoitin  Sed  per  Curiam^     The  Court  will  never  turn  a 

DUb.        party  over  to  a  new  action  while  the  present  suit  can 
"  be  sustained  without  injury  to  the  adverse  party. 

The  Court  consider  the  powers  given  to  them  hf 
rentKM  Stat,   the  51st  section  of  the  act  defiiiiner  their  powers,  and 
regulating  judicial  proceedings,  to  be  very  clearly 
expressed. 

The  act  declares, 

First.  That  no  summons,  writ,  declaratitMi,  return, 
process,  judgment,  or  other  proceeding  in  civil 
causes,  iir  any  of  the  Courts  in  this  State,  shall  be 
abated,  arrested,  quashed,  or  reversed,  for  any  defect 
or  want  of  form :  but  the  said  Courts  retpectivefy 
shall  proceed  and  give  judgment  according  to  the 
'  right  of  the  ease  and  matters  in  law,  as  shall  appear 
unto  them,  without  regarding  any  tmper/ectioru,  de- 
jects, or  want  of  form  in  such  writ,  dectaradon,  or 
■  other  pleading,  return,  process,  judgment,  or  cause 
of  proceeding  whatsoever ;  except  those  only  in  case 
of  demurrer,  which  the  party  demurring  shall  qK- 
eially  set  down  and  express,  together  with  his  de- 
murrer as  the  cause  thereof. 

Thus  far  there  is  no  amendment  contemplated  by 
the  act.  But  the  Court,  with  a  lixed  eye  to  Uif.'WkI 
justice,  are  to  disregard  all  technical  defects,  ^xeqf^ 
ing  those  to  which  their  attention  is  pnrticuiMfy 
drawn  by  special  demurrer.  Such  they  are  ob%d 
to  notice,  and  to  decide  whether  the)-  render  the  de- 
claration,  8tc.  insufficient  or  not  If  the  Court  decide 
in  favour  of  the  demurrant,  the  stauitc,  pursuing  tilC 
liberal  intent  declared  in  the  outset,  that  no  i 
mons,  writ,  declaration,  &c.  shall  be  abated,  «rn^UfiA 
quashed  or  reversed  for  want  of  form, 
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'*  that  the  said  Court  respectively  shall  and  may,  by        Austin 
virtue  of  this  act,  from  time  to  time  amend  all  and        Diiu. 
every  such  imperfections,  defects,  and  want  of  form,  ^ 

other  than  those  only  which  the  party  demurring 
shall  express  as  aforesaid." 

Here  is  ample  power  given  to  the  Court  to  order 
amendments  from  time  to  time,  excepting  those  set 
down  in  demurrer. 

But  the  statute  proceeds — And  the  Court  "  may. 
at  any  time  permit  either  of  the  parties  to  amend  any 
defect  in  the  process  or  pleadings,  u|X)n  such  condi- 
tions as  the  said  Courts  respectively  shall  in  their 
discretion  by  their  rules  prescribe." 

Amendments  may  be  therefore  made  in  all  possi- 
ble cases,  and  the  only  correct  distinction  m  hich  can 
be  taken  between  amendments  before  and  subsequent 
to  special  demurrer,  that  the  former  may  be  mnde 
fehher  by  the  peremptor)^  direction  of  the  Court,  or 
iipplication  of  the  party,  without  costSj  and  the  latter 
shall  be  suffered  upon  such  conditions  as  the  Court 
shall  in  their  discretion  by  their  rules  prescribe. 

Therefore,  in  the  present  case,  the  plaintift'  has 
leave  to  amend. 

Let  the  rule  be  made  absolute,  with  conditions 
that  the  plaintiff  render  to  the  defendant  his  costs 
from  the  commencement  of  the  suit  to  this  time,  and 
that  he  tax  no  costs  against  the  defendant  prior  to  the 
next  term  of  the  Court,  to  which  the  cause  is  by  or- 
der of  Court  continued. 

Rule  made  absolute. 

y  Daniel  Chipman  and  Samuel  Miller ^  for  plaintiff. 
''.  C.  Harrington^  for  defendant. 
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plea,  general  issue,  and  put  to  the  Jurj'i  Sherwood 

V. 

Pearl. 


There  are  two  points  made  in  the  defence :  ' 

Firsts  That  the  writ  of  mre  facias  was  signed  by 
a  Justice  of  the  Peace,  when  it  ought  to  have  been 
signed  by  one  of  the  Judges,  or  tbe  Clerk  of  the 
County  Court. 

Secondly.  That  Robert  PForh  was  sufficient  as 
bail  at  the  time  he  indorsed  the  original  writ,  and 
continued  so  to  be  for  several  years  afterwards. 

The  first  point  was  by  agreement  of  the  parties 
reserved  for  the  opinion  of  the  Court. 

The  cause  proceeded  to  the  Jury  upon  the  second. 

To  the  evidence  adduced  in  support  of  this  tlie 
counsel  for  the  plaintiff  objected. 

Daniel  Chipmam    The  act  concerning:  sureties  and  -^araeii^t  edit 

^    .  ^         ,    _  _       ,       _  ^  .      oft  lie  statute!, 

scire Jactas,  passed  March  3d,  1787,  must  govern  m  p.  irt 
this  case ;  by  the  4th  section  of  which  it  is  enacted, 
•*  that  when  any  officer  or  other  person  serving  an 
attachment  or  authority,  issuing  a  replevin^  shall  take 
insufficient  bail  or  sureties  in  the  action,  he  shall  be 
liable  to  answer  all  damages  to  die  creditor  or  credit 
tors,  his  or  their  executors,  administrators  or  assignsi 
who  may  recover  the  same  against  the  person  taking 
such  insufficient  bail  or  sureties,  his  heirs,  executors 
or  administrators,  in  a  special  action  on  the  case  to  be 
brought  for  that  purpose." 

We  consider  that  the  words  of  the  statute  are  but 
the  expressions  of  the  common  law;  that  no  time 
being  mentioned  in  tlie  statute  when  tlie  bail  shall  be 
fliifficient,  it  must  be  intended,  in  order  to  carry  the 
beneficial  design  of  the  statute  into  effect,  that  the 


r 
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Sbervood     bi^U  shall  be  sufficient  at  the  time  of  the  issuii^  the 
Pf  art.        writ  of  execution  upon  the  tcire  facias. 

\\'e  contend  further,  that  no  sht-wiag  of  the  stiffi- 
cicncy  of  the  bail  can  be  made  at  arty  time  after  tibe 
issuing  of  the  execution  on  the  teufa. 


Amos  Marsh,  for  the  defendant.  The  < 
latv,  as  held  in  England^  certainly  will  not  apply  here, 
owing  to  our  diflerent  modes  of  piactice.  In  England 
with  great  propriet}-  the  ^teriff  is  holdeQ  at  all  events 
responsible  fur  buil  taken  by  him  on  mesne  process 
whilst  the  responsibility  lies  on  him,  nhich  is  but  for 
a  brief  period  ;  for  when  the  Court  to  which  the  writ 
IS  returnable  is  opened  on  ihe  first  day  of  the  term, 
the  defendant  niubt  appear  and  enter  special  bail,  M" 
be  defaulted,  and  thus  relieve  the  sheriff  from  his- 
rcspon^ibility,  or  give  him  an  immediate  opportunity 
to  secure  himself;  but  by  our  practice  no  special 
bail  in  such  ca.se  is  entered  in  Court ;  and  if  the  Couit 
should  consider  the  sheriff  responsible  for  the  suffi-, 
ciency  of  the  bail  until  the  issuing  of  the  enecutioii 
on  the  sci.  Ja:  the  sheriff  would  in  all  cases  be  at  the 
mercy  of  the  party.  He  might  take  sufficient  bail  for.. 
an  insohent  debtor  upon  a  suit  instituted  for  the  re- 
cover)- of  a  large  demand,  the  bail  might  conliilie 
sufficient  for  years,  but  not  luitil  the  tenninatiafl»al|g 
the  suit,  which,  by  connivance  between  tiic  purties, 
may  be  protracted  with  the  design  of  lurching  thri, 
sheriff.  ■; 

The  silence  of  the  statute  respecting  the  timewhes' 
the  bail  sliall  be  found  sufficient,  plainly  shews  thafc 
the  Legisktture  meant  to  leave  it  subject  to  tbmi 
sound  discretion  of  the  Court.  ' 
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If  it  is  in  the  discretion  of  the  Court,  surely  there     Sherwood 
never   was  a  case  which  called   more  forcibly  for        Pearl, 
their  interposition  than  the  present.  — — — 

Our  client  has  long  and  faithfully  served  the  State 
in  the  arduous  office  of  sheriff.  His  deputy  nearly 
ten  years  since  accepted  a  man  as  bail,  who  was  then 
acknowledged  to  be  a  man  of  handsome  property, 
sufficient  to  respond  many  such  judgments  as  the 
present  plaintiff  has  recovered.  He  continued  amply 
responsible  for  years,  but  has  at  length  removed  from 
the  United  States.  During  this  time  the  suit  has 
been  unreasonably  protracted ;  and  now,  when  our 
client  had  retired  from  office,  a  suit  is  instituted 
against  him  for  the  supposed  default  of  his  deputy, 
whose  bonds  to  our  client  as  sheriff  have  probably 
ere  this  been  cancelled.  What  could  our  client  have 
done  as  a  faithful  officer  for  the  benefit  of  the  plaintiff 
that  he  has  not  done  ?  He  accepted  by  his  deputy, 
JEnos  Woody  bail  amply  sufficient.  Could  he  have 
enforced  and  accelerated  a  judgment  on  the  original 
suit  ?  or  was  it  expected  that  he  should  assume  the 
regal  prerogative,  and  have  issued  his  writ  of  ne  exeat 
-regnum  against  the  bail. 

Per  Curiam.  The  non  est  returned  upon  the  writ 
rf  execution  issued  upon  the  judgment  rendered  in 
the  action  of  scire  fadasy  may  be  so  far  impeached, 
that  the  defendant  may  shew  in  evidence,  that  Robert 
Worksy  the  bail,  was  of  sufficient  property  to  respond 
the  judgment  on  the  10th  otAugust^  1796,  when  the 
writ  of  execution  on  the  set.  fa.  is  dat^  and  was 
iisiied. 
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SherwMid         The  defendant  failing  to  shew  this,  a  T^dict  Was 
Furt.        taken  for  the  plaintifl"  by  consent,  subject  to  the  opi- 
""""■""^  nion  of  the  Court  on  the  point  reserved. 


Verdict  for  plaintiff,  210  dols.  35  cts- 

Samuel  Miller  and  Daniel  Chipman,  for  the 
plaintiff. 

Amos  Marsh  and  W.  C.  Harrington,  for  de> 
fendant. 
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J0M4THJJV  ROBIJVSOMj  Chief  Judge. 

ROY  ALL  TYLER,     ?    .    . 

.r^ »«.,*....  -.  .^^^    C  A9si9tant  Judges, 

ZTEPHEK  JACOB^  5 


Adiel  Sherwood  against  Stephen  Pearl. 

Reserved  case. 

THE  plaintiflf  declared  against  the  defendant  as  A  writ  of  teh^ 
late  sheriff  of  Chittenden  County,  for  the  laches  of  {Jc'toth^Cowll 
Enos  fFaod,  liis  deputy,  in  accepting /?(>6(?rr  ^oriS-j  S^iSiT^ 
as  bail,  on  mesne  process,  in  a  certain  action  com-  {."^5^'  T  ^^ 
menced  and  prosecuted  to  final  judemnent  and  execu-  po"rt,  and  not 

^  ^      ^  by  a  Jutticc  of 

tion  by  the  plaintiff  against  one  John  Ledgerd^  he  the  the  Peace, 
said  Robert  being  uisufficient  as  bail.     The  cause 
beiiq;  put  to  the  Jury  upon  the  general  issue,  the  plain- 
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Shmnoi  (jff  offered  in  evidence  a  writ  of  scire  Jacias  brot^t 
Pe«rf.  by  him  against  the  said  Soh&rt  Works  as  bail  to  the 
said  John  Ledgerd,  which  ivrit  was  signed  by  John 
Law,  Esquire,  one  of  the  Justices  of  the  Peace  within 
and  for  the  County  of  CMttenden,  and  made  returnable 
to  Chittenden  Countj-  Court,  September  term,  1795. 

In  an  wijon  on  The  counscI  foF  the  defendant  objected  to  the  writ 
the  •herir  tor  of  scire  Jacias  being  read  and  heard  in  evidence  by 
cie*^i  upon  the  Jurj',  because  they  say  that  such  writ  was  illegally 
ST^SSm'  issued,  and  ought  to  have  been  signed  by  one  of  the 
tiffmSe  £  Judges  of  the  County  Court,  or  by  theirCleric. 

orirf  to  Uie 
judgment     i- 

pjnrt  the  b.il.  It  is  hereby  ordered  by  the  Court,  with  the  con- 
in  his  defence  sent  of  panics,  on  the  record  entered,  that  the  cause 

take  advintagc  i  ■       .  -.  i>      ■  , 

of  a  radicii  de-  shail  procecd  to  the  Jur}-,  and  a  verdict  be  taken  on 

ceu  "upon  ^^  tbe  general  issue,  subject  to  the  opinion  of  the  Court 

"'■■'■"  on  the  admission  of  the  above  wTit  of  scire  Jhdas  in 

evidence.    That  is  to  say,  if  the  Court  shall  be  of 

opinion. 

First.  That  the  above  writ  of  scire  Jacias  was  il- 
legally issued ;  and. 

Secondly.  If  illegally  issued,  that  such  error  in  the 
process  can  be  taken  advantage  of  by  the  defendint 
in  this  present  action,  then  judgment  shall  be  entow 
for  the  defendant  with  legal  costs  of  suit.  •liia 

But  if  the  Court  are  cf  opinion  otherwise,  then 
judgment  shall  be  entered  for  the  plaintiff,  lo  recoitif 
such  sum  in  damages  as  the  Jury  may  find  bj-  ihdr 
verdict  with  legal  costs. 

Verdict  for  plaintiff,  210  dols.  25  cts. 

By  order  of  Court, 
Soiomon  Milter.  I 
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I'he  reserved  case  was  argued  and  decided  this     Sherwood 
term* 

jimas  Marsh.  We  consider  that  the  plaintiff's 
action  against  the  defendant,  late  sheriff  of  this  Coun- 
ty, is  a  demand  of  strict  right.  No  equitable  consi- 
deration can  be  shewn  for  it.  To  enforce  such  a 
demand  in  a  Court  of  Justice,  the  statute  must  be 
stricdy  pursued. 

The  plaintiff  complains,  that  the  defendant  hath 
not  performed  his  duty  required  by  the  statute,  and 
therefore  he  says  he  is  entided  to  a  special  action  on 
the  case  upon  the  statute.  It  is  therefore  incumbent 
on  him  to  shew  himself  within  the  purview  of  the 
statute,  and  that  he  also  hath  pursued  the  path  of 
duty  prescribed  by  the  statute  in  coming  at  this 
right 

We  say  he  hath  failed  in  this, 

Because  his  writ  of  scire  facias^  offered  by  him  in 
evidence  on  trial  to  the  Jury,  was  not  legally  issued, 
and  therefore  the  proceedings  upon  it  are  erroneous 
as  they  relate  to  the  bail,  and  void  as  they  relate  to 
the  present  defendant. 

That  the  writ  of  scire  facias  was  illegally  issued, 
being  signed  by  a  Justice  of  the  Peace,  is  clear  from 
a  recurrence  to  the  act  passed  March  10th,  1787,  re-  ffameiPt  edit 
gulating  processes  and  proceedings  in  civil  causes,  p.  23. 
which  was  then  in  force,  and  which,  by  a  saving 
clause,  made  when  repealed,  is  to  be  in  full  force  as 
to  all  matters  and  things  done  or  transacted  during 
its  existence,  to  which  it  relates,  and  is  not  to  be  con- 
strued to  affect  any  rights  or  remedies  accruing 
iioder  it. 
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Thi&  statute  adopts  the  common  law  dtstinctifMi 
between  original  aiid  judicial  process.  The  writ  ui 
the  former  shall  be  signed  by  a  Judge  or  Clerk  vX  tbc 
Counts-  Court  before  which  the  causi  is  to  be  tried, 
or  by  a  Justice  of  tkr  Peace  of  the  same  County:  hot 
judicial  wTits,  ot  the  natnre  of  which  is  thai  of  scire 
facias,  mubt  be  signed  by  a  Judge,  or  by  the  Clerk  of 
the  Court :  therefore  the  statute,  speaking  of  those  , 
WTits  nhich  may  be  signed  by  a  Justice  of  the  Peace, 
terms  ihem  "  processes  to  be  commenced,"  that  is, 
to  be  originally  conimeiictd.  But  the  writ  trf  scire 
fttdas  is  not,  technically  speaking,  a  process  to  be 
commenced,  but  a  writ  directed  to  a  party  to  shew 
cau^e  why  a  nrit  of  execution  should  not  issue 
ag-.ftnst  him  upon  a  judgment  already  rendered,  and 
a  process  which  huth  been  commeoced.  That  the 
statute  holds  forth  this  distinction  in  process  befwe 
the  County  Court,  is  confirmed  from. the  next  sen- 
tence, "  And  all  writs  signed  by  a  Judge  w  Cleik 
of  the  County  Court  aforesaid,  as  well  original  as 
judicial." 

But  it  will  be  contended,  that  if  this  writ  of  cenv 
facias  was  illegally  issued,  the  present  defendiait 
cannot  in  this  action  take  advantage  of  such  defisct  in 
the  process.  ■m 

We  consider  that  he  has  such  right.  Here  is  a 
void,  or  at  the  least  a  voidable  process,  and  the  exe- 
cution issued  upon  it  has  been  adduced  in  evidence 
to  shew  the  insufficiency  of  the  bail,  which  was  die 
main  point  in.  issue  to  the  Jurj%  The  dcfenilant  in 
tei.  fa.  Robert  Works,  absconded  tbc  United  Statett 
and  the  judgment  against  him  was  i-endered  bjMJj^ 
fault.     The  present  defendant  has  had  no  < 
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Court  to  shew  that  process  is  void.   When  lie  is  now     Shem-ood 
made  privy  to  the  record,  shall  he  not  be  let  m  that        p^arl. 
the  mesne  process  is  void,  and  the  judgment,  exe-  — — - 
cution,  and  return  of  non  est  consequently  void,  and 
therefore  the  legal  right  to  sustain  this  action  does 
not  exist  in  the  plaintiff. 

Daniel  Chipman.  Here  are  two  points  in  the  case 
reserved  to  be  considered  by  the  Court : 

First.  Whether  the  writ  of  sou  fa.  was  legally  or 
illegally  issued. 

In  reply  to  the  construction  given  to  the  statute  of 
March^  1787,  by  the  opposing  counsel,  we  shall  read 
that  statute. 

*'  Be  it  enacted,  &c.  that  the  ordinary  mode  of 
process  in  civil  causes,  in  the  several  Courts  of  Judi- 
cature within  this  State,  shall  be  by  summons  or  at- 
tachment, and  according  to  the  form  provided  by 
law ;  and  every  process  to  be  commenced  before  any 
County  Court  within  this  State,  shall  be  signed  by  a 
Judge  or  Clerk  of  the  County  Court  before  which  the 
cause  is  to  be  tried,  or  by  a  Justice  of  the  Peace  of  the 
same  County,  and  all  writs  and  processes  triable  in 
the  Supreme  Court,  and  therein  originally  com- 
menced,  shall  be  signed  by  a  Judge  of  the  same ;  and 
all  writs  signed  by  a  Judge  or  Clerk  of  the  County 
Court  as  aforesaid,  as  well  original  as  judicial,  shall 
run  into  any  County  or  place  within  this  State,  and 
be  there  executed  by  any  officers  to  whom  di- 
rected." 

It  appears  here,  that  the  commQn  law  distinction 
between  original  and  judicial  process,  does  not  apply 

to  the  process  of  the  County  Courts,  but  is  expressly 
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Sherwood     applied  to  the  process  of  the  Supreme  Court.    But  if 
PeMi.       the  Court  can  possibly  ^ve  the  constnicuon  ccm- 
'-■"■'  '■■     J    tended  for  by  our  opponents,  we  rest  securely  oo  the 
second  point  in  the  case  reserved, 

That  if  the  writ  t^sei.fi.  was  illegally  issued,  the 
defendant  cannot  take  advantage  of  it  in  the  [xcseat 
action. 

The  judgment  in  set.  fa.  must  be  acknowledged  to 
be  in  force.  Robert  fVorks,  aside  of  the  statute  of 
limitations,  could  not  reverse  it  by  writ  of  error;  for 
the  signing  by  the  magistrate,  if  illegal,  Waa  a  matter 
hi  abatement ;  and  a  man  ^lall  never  as^n  that  for 
error  which  he  might  have  pleaded  in  abatement  i 
for  it  shall  be  accounted  his  folly  to  neglect  the  time 
of  taking  that  exception.  Bac.  Abr.  \cA.  2.  p.  492. 

But  if  Revert  fForks  could  have  taken  advantage 
of  it  in  error,  no  advantage  can  be  taken  by  a  third 
person;  for  if  so,  the  present  defendant  might  have 
had  his  writ  of  error.  But  the  law  says,  *'  no  person 
can  bring  a  writ  of  error  to  reverse  a  judgment  who 
was  not  party  or  privy  to  the  record."  RoU.  Ahr, 
747.  1  Wtk.  -255.  And  until  this  judgment  is  re' 
versed,  no  one  is  permitted  to  say  it  is  not  in  force  ia 
the  face  of  the  record ;  for  it  is  laid  down  in  BQe0^4 
Abridgment^  vol.  2.  p.  529.  "  If  an  action  of  escap* 
be  brought  against  the  sheriff,  andthejuti^ient  upon 
which  it  is  founded  be  reversed  before  such  time  ajl 
the  defendant  is  forced  to  plead,  he  may  plead  tmd 
tiel  record;^*  but  it  is  said  in  the  note,  "  If  in  debt 
upon  escape  the  plaintiff  recovers  and  hathe:;ecutioO| 
and  ajier  the  first  judgment  is  reversed,  yet  ihc  Judg^ 
ment  for  the  escape  remains  in  force," 
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Every  thing  necessary  for  the  plaintiff  to  shew  to  ft»«»ooa 
maintain  this  action  is,  that  the  defendant  took  in-  ^c»ri. 
sufficient  bail,  and  the  non  est  on  the  execution  in  "—'"*'—**• 
icu  fa.  is  sufficient  evidence  of  it.  What  could  he 
shew  more  ?  The  plaintiff  has  lost  his  debt  by  the 
laches  of  the  defendant  in  failing  to  take  sufficient 
bail.  The  law  says,  in  8uch  case  the  sheriff  shall 
be  responsible ;  and  now  the  defendant  says,  the  writ 
of  scire  facias  illegally  issued.  If  so,  this  is  a  disco* 
very  not  made  by  Robert  Works^  the  person  solely  in 
interest,  but  by  himself,  or  rather  through  the  pene- 
tration of  his  counsel.  If  the  defendant  had  done  his 
duty,  and  accepted  sufficient  bail,  the  original  judg- 
ment would  long  ere  this  have  been  satisfied,  and  we 
never  should  have  heard  of  this  supposed  defect  in 
the  process.  7 


^.  C  Harrington.  We  shall  submit  the  first  point 
10  the  consideration  of  the  Court  without  further  re- 
mark. 

Upon  the  second,  it  is  insisted  by  our  opponents, 
that  Robert  Works  himself  could  not  have  taken  ad- 
Vantage  of  this  defect  in  the  process ;  for  it  is  cited 
fit>m  Bacon^s  Abridgment^  that  a  party  shall  never 
Assign  that  for  error  which  he  might  have  pleaded  in 
al^tement;  for  it  shall  be  accounted  his  folly  in 
neglecting  to  take  the  exception  in  time.  We  do  not 
dispute  this  general  position,  butits  applicability  to  this 
case.  This  law  writer  is  here  speaking  of  cases  where 
the  defendant  has  appeared  and  pleaded  in  Court; 
imd  all  the  explanatory  cases  cited  shew  instances 
tirhere  the  defendant  appeared  and  pleaded,  and  his 
lEppearance  and  pleading  are  the  reasons  rendered  why 
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Sherwood     hc  may  not  take  advantage  of  such  defects  in  error  j 

Perf-       for  he  has  waived  his  right,  which  he  may  do  either 

■""""■*"■  by  pleading  or  imparlance,  but  never  by  defatdt. 

Error  brought  on  a  judgment  rendered  on  de&uh 

will  notice  every  defect  in  process,  pleading,  and 

judgment. 

But  it  is  said,  that  even  admitting  fforlcs  could 
have  reversed  the  judgment  in  sci.  fa.  by  error,  the 
present  defendant  could  not 

We  consitjer  this  position  not  well  founded.  The 
general  principle  was  not  fully  stated  by  Mr.  Ci^< 
man,  "  No  person  can  bring  a  writ  of  error  to  reverse 
a  judgment,  who  was  not  a  party  or  privy  to  the  re- 
cord." This  is  correct :  but  there  is  a  further  clause; 
"  or  who  was  not  injured  by  the  judgment,  and  there- 
fore is  to  receive  advantage  by  tlie  reversal  thereof." 

Under  this  rule  we  find  frequent  cases  of  persona 
bringing  error,  who  were  not  privy  to  the  rtcord. 
The  heir  at  law,  the  remainderman,  or  any  other 
person  prejudiced  by  the  erroneous  judgment,  may 
bring  error.  But  if  we  were  not  privy  to  the  judg- 
ment, and  could  not  bring  error,  the  reason  why  we 
should  now  take  advantage  of  this  void  process,  ap- 
plies  with  greater  force.  If  as  we  assert,  the  plaintiff 
Could  at  no  stage  of  the  process  have  interfered  to  Mfce 
advantage  of  this  defect  in  the  issuing  of  the  aeiij^ 
and  if,  as  our  opponents  insist,  neither  Jforks  or 
our  client  could  set  it  aside  by  error,  and  our  client 
cannot  now  take  advantage  of  it  in  the  present  action. 
Surely  here  is  an  injury  sustained,  without  possibiliqr 
of  remedy;  which  is  a  solecism  in  law. 

It  is  said  the  plaintiff,  through  the  laches  of^^ttf^ 
client,  has  lost  his  debt,  unless  he  can  recover* 


i}iliqr       , 

m 


JUNE  ADJOURNED  TERM,  18QB.  337 

• 

tfie  present  action.    This  is  intimated  to  be  a  hard    Sherwood 
case;  but  certainly  it  would  be  equally  hard  for  our        p^^ 
client  to  respond  a  debt  from  his  own  purse,  through  .  ■-' 

the  laches  of  a  deputy  long  since  discharged  from,  his 
bail. 

We  have  no  doubt  that  the  Court  will  in  this  case 
pursue  that  even  tenor  of  justice  which  has  so  long 
been  dispensed ;  that  they  will  decide  this  case  upon 
the  great  leading  principle,  that  he  who  pursues  a 
statute,  not  a  moral  right,  shall  himself  pursue  the 
statute  strictly. 

The  Chief  Judge  delivered  the  opinion  of  the 
Court,  Tyler^  Judge,  dissenting. 

The  Court  consider  the  intention  of  the  statute  of 
March  10th,  1787,  which  must  govern  in  this  case, 
to  be,  that  the  writ  of  scire  facias  must  be  signed  by 
one  of  the  Judges,  or  the  Clerk  of  the  County  Court, 
and  therefore  the  present  being  signed  by  a  Justice 
of  the  Peace,  issued  illegally. 

•  The  distinction  between  original  process,  which 
may  be  signed  by  a  Judge  or  Clerk  of  the  County 
Gdurt,  or  any  Justice  of  the  Peace  within  the  County; 
and  the  judicial  writ,  which  must  be  signed  by  the 
former,  is  of  importance. 

•  The  judicial  writ,  being  grounded  upon  the  re- 
cords of  the  Court,  should  be  issued  only  by  those 
who  have  official  access  to,  or  are  keepers  of  the 
records.  These  writs  are  sometimes  issued  of  right, 
and  sometimes  by  discretion.  In  the  former  case  the 
Clerk  may  sign,  in  the  latter  a  Judge  only.  But  the 
(Wiginal  writ  may  be  signed  by  any  magistrate  in  the 
County,  because  in  him  the  signing  is  a  mere  minis- 
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SfcMvwMi  terial  act,  requiring  neither  the  exercise  a£  diacretian, 
Petri.  or  intimacy  with  the  recOTds. 
""""""**""  The  question  whether  Robert  Works  or  the  pre- 
sent defendant  could  have  taken  advantage  <^  this 
defect  in  error,  seems  to  be  aside  of  the  present  Issue, 
vhich  is,  whether  the  defendant  can  avail  himself  of 
it  in  the  present  action. 

The  Court  consider,  that  the  defendant,  by  the 
^aintiff's  having  produced  the  records  and  proceed- 
ings on  the  judgment  in  scire  Jadat  against  him  in 
evidence  upon  the  issue  to  the  Jury,  is  by  the  act  of 
the  [rfaintifi'  so  far  made  privy  to  the  record,  that  he 
may  take  advantage  c^the  iltegali^  of  the  issuing  the 
writ  of  scire  Jacias.  A  par^  takes  a  judgment  upon 
a  defectii  e  process  at  his  peril,  if  it  be  such  a  defect 
as  is  waived  by  imparlance  or  pleading,  the  adverse 
party  shall  not  maintain  error  against  him ;  but  when- 
ever he  attempts  to  use  the  record  against  a  third 
person,  especially  a  public  officer,  he  may  at  such 
time  take  advantge  of  the  defect. 

The  plaintiff's  claim,  as  has  been  well  observed, 
is  a  demand  of  strict  statute  right ;  and,  to  shew  him- 
self entitled  to  it,  he  must  convince  the  Court  or  Jury, 
that  he  has  stricdy  pursued  it  in  all  substantial  pwlB 
of  his  proceedings. 

Let  judgment  be  entered,  that  the  verdict  of  the 
Jury  be  set  aside,  and  that  defendant  have  his  costs. 

Daniel  Cfupman  and  Samuel  Miller,  for  plaintiff 
Amos  Marsh,  W.  C  Harrington,  and  X^evi  Jfiousc, 
Uxt  defendant. 
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V. 

Moore  et  al. 

Treasurer  of  the  State  — — - 

against 

Ezra  Moore,  Solomon  Stanton,  and  Charles 

Ames. 

SCIRE  FACIASy  to  shew  cause  why  ia  writ  of  writ  of  tcirt 
execution  should  not  issue  against  them  for  the  penal  Vgned  ^y  the 
sum  of  a  bond  of  recognisance  entered  into  by  them  cjTiLi,  widmSy 
for  the  personal  appearance  of  Ezra  MoorCy  at  the  JJ^chmeiV*^  *'' 
Supreme  Court  at  their  term  holden  in  this  County, 
on  the  first  Tuesday  of  January ^  1800,  to  answer  to 
an  indictment  presented  against  him  by  the  Grand 
Jury.     The  writ  signed  by  Solomon  Miller^  Clerk  of 
the  Court,  served  as  therein  directed  by  attachment, 
and  returned  to  the  January  term,  1802. 

The  defendants  demurred,  and  set  down  for  causes 
specially. 

First.  That  the  writ  of  scire  facias  issued  as  an 
attachment,  when  by  law  it  should  have  issued  as  a 
summons. 

Secondly.  That  it  was  signed  by  the  Clerk,  when 
it  should  have  been  signed  by  one  of  the  Judges  of 
the  Court, 

By  the  Court.  This  is  a  dilatory  plea.  Should  it 
not  have  been  pleaded  in  abatement  ? 

Samuel  Miller.  I  am  sensible  these  defects  in 
die  process  might  ha\'e  been  pleaded  in  abatement ; 
but  I  was  not  engaged  until  the  present  term.     A 

42 
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TrcMOKr     doubt  had  arisen  whether  the  time  for  pleading  a  di- 

Moore  et  iL   latory  plea  had  not  passed;  and  though  I  am  inclined 

"—""""  to  think  that  the  Court  would  consider  the  present 

^tting  to  be  as  of  the  stated  term,  yet  as  we  conuder 

these  defects  may  be  well  taken  advantage  of  in  de^ 

murrer,  we  have  preferred  this  mode. 

Court.  Grantmg  that  the  adjourned  is  but  a  pro- 
lot^tion  of  the  stated  term,  yet  as  the  term  to  plead 
in  abatement  is  restrained  by  the  rule  to  the  second 
day  of  the  term,  have  you  not  waived  your  abate- 
ment ?  However,  let  the  cause  proceed.  The  Court 
will  not  permit  Mr.  Attorney  to  demur  to  a  demur- 
rer. But  let  it  be  well  understood,  that  if  the  Court 
decide  against  the  demurrer,  they  will  not,  in  this 
case,  award  a  respondeas  ouster^  but  will  render  a 
judgment  in  chief. 

Miller.  The  27th  section  of  the  judiciary  act 
enacts,  "  that  all  writs  of  error,  \mXs  oi  scire  ^fiiciat^ 
writs  of  review,  and  other  writs,  the  service  of  which 
is  not  particularly  directed  by  statute,  where  the  de- 
fendant, respondent,  or  party  on  whom  the  service  is 
to  be  made,  is  an  inhabitant  or  occasional  re^dent  in 
this  State,  shall  be  served  in  the  same  manner  n  ii  ' 
before  provided  in  this  act  for  the  service  of  writs  of 
summons."  This  refers  to  the  preceding  section, 
which  enacts,  '*  that  all  writs  of  summons  shall  be 
served  on  the  defendant  or  defendants,  by  deltverir^ 
him,  her,  or  tUem  a  true  and  attested  copy  of  ; 
writ,  with  the  officer's  return  thereon,  <x  by  leaving 
such  copy  at  the  house  of  his,  her  or  t^dr  usuatn 
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of  abode,  with  some  person  of  sufficient  discretion     Treawrcr 
resident  therein."  Moore  et  $i 

The  3 1st  section  of  the  same  act,  it  is  true,  enacts,  """ 
"  that  writs  of  scire  facias  against  bail  may  issue  as 
attachments  against  the  goods,  chattels,  or  estate  of 
such  bail,  and  for  want  thereof  against  the  body  or 
bodies  oisuch  baUy  as  in  original  process."  But  the 
statute  here  manifestly  refers  to  such  writs  of  scire 
facias  as  may  be  issued  agauist  bail  upon  mesne  pro- 
cess, and  not  against  bail  entered  upon  recognisance 
for  the  personal  appearance  of  a  delinquent  in  Court. 
For  the  32d  section  explains  the  bail  alluded  to, 
"  that  when  such  surety  or  sureties  shall  have  in- 
dorsed his,  her  or  their  names  as  bail  as  aforesaid/' 
&c.  This  certainly  cannot  allude  to  bail  on  recogni- 
sance, where  no  such  indorsement  is  made.  The 
statute  also  speaks  oisuch  bailj  expressly  referring  to 
the  bail  before  treated  upon  in  the  statute,  which  is 
entirely  silent  upon  the  subject  of  bail  entered  into 
by  way  of  recognisance.  Indeed  the  whole  subject 
matter  of  the  statute,  from  the  24th  to  the  33d  section, 
both  inclusive,  is  civil  process. 

Per  Curiam.  The  Court  do  not  incline  to  hear 
upon  the  second  point.  The  statute  provides,  "  that 
every  writ  or  process,  originally  returnable  to  the  Su- 
preme Court,  shall  be  signed  by  a  Judge  or  Clerk  of 
the  same."  It  is  true  there  are  certain  writs  issuing 
originally  from  this  Court,  which  the  Clerk  is  not 
.  empowered  to  sign ;  but  the  only  distinction  between 
those  which  he  may  or  one  of  the  Judges  must  sign, 
is,  where  the  granting  of  the  writ  is  of  discretion  or 
of  right.    The  scire  facias  is  a  writ  which  issues  mi- 
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Treuurer  nisterially,  and  the  plaintiff  hath  a  right  to  demand  it, 
Moore'et  »l.  and  the  Clerk  may  sign  it.  But  writs  of  audita  fue- 
"^  rela,  error,  &c.  the  issuing  of  which  depends  on  the 

sound  discretion  of  the  Judge,  he  cannot  sign. 

The  first  exception  is,  that  the  writ  should  have 
been  issued  as  a  summons,  and  not  as  an  attachment, 
The  Court  do  not  consider  the  case  of  bail  entered 
lipon  a  recognisance  as  a  casus  omissus  in  the  statute, 
•  but  do  consider  that  the  31sl  section  of  the  judiciaiy 
act  .covers  all  writs  of  scire  Jacias.  It  is  said  the  sta- 
tute is  here  treating  of  civil  process.  This  is  correct. 
But  the  recognisance  taken  for  the  appearance  of  a 
delinquent  to  answer  to  an  indictment,  is  a  civil  con- 
tract between  the  government,  represented  by  the 
Treasurer,  and  the  recognisors.  The  whole  course 
of  practice,  since  the  promulgation  of  the  statute,  has 
been,  where  the  occasion  required,  to  bsue  writs  of 
attachment  against  tlie  bait  on  such  recc^pnisaoces. 

Judgment,  that  demurrer  is  insufficient. 

fT  C.  Hirrington,  for  tlie  State. 

Samuel  MtUer  and  John  Fay,  for  defendants. 
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MOTION  for  a  writ  o^  procedendo.  Motion  ferwiit 

Harrington,  State  Attorney,  at  this  term  moved 
the  Court  for  a  writ  of  procedendo^  directed  to  Chit- 
tenden  County  Court,  commanding  the  Judges  to 
proceed,  hear,  try  and  determine  a  certain  cause  be- 
tween the  State  and  one  Ross,  who  had  been  arrested 
to  answer  in  that  Court  for  a  larceny  in  stealing  a 
bufialoe  skin,  upon  an  information  filed  ex  officio  by 
the  State  Attorney. 

The  facts  upon  which  the  motion  was  grounded, 
appeared  to  be. 

That  Ross  had  been  arrested  and  arraigned  upon 
the  information,  and  pleaded  not  guilty,  and  put  him- 
self on  the  country  /or  trial.  A  Jury  was  impanelled; 
but  upon  the  trial  the  Judges  of  the  County  Court, 
discovering  the  chattel  alleged  to  be  stolen  to  be  of 
small  value,  they  considered  the  information  to  have 
been  improperly  brought  before  their  Court,  but  the 
offender  ought  to  have  been  tried  by  a  single  magis- 
trate. The  County  Judges,  without  consulting  the 
State  Attorney,  peremptorily  dismissed  the  Jury, 
and  ordered  the  prisoner  to  go  without  day,  who  im- 
mediately fled  into  the  British  dominions,  and  hath 
not  returned  since. 

In  support  of  his  motion,  Mr.  Attorney  read  part 
of  the  8th  section  of  the  judiciary  act,  **  That  the  Su» 
preme  Court  of  Judicature  shall  have  power  to  issue 
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writs  of  mandamus  warranted  by  the  principles  and 
usages  of  law  to  any  Courts  appointed  or  persooB 
holding  office." 

Motion  not  granted. 


Chakles  Bailey  agaimt  Joan  Rusgell. 
PLAINTIFF  declared  upon  a  promissOTV  note 

note,  dated  6th 

ifiivemier,  Hiadc  by  the  defendant  for  the  sum  of  6/.  10s.  lawful 
in  ■'«"  ywt,  money,  dated  t/ie  6th  of  November.,  1787.  Original 
S^  m"f  w"t  served  in  1800. 

Menk,   17S7, 
taken  in   con- 

J^t"*"^  rf  ^e      Defendant  pleaded  in  bar  the  statute  of  limitations, 

28th  of  o«oi<T.  passed  10th  of  MarcK  1787;  which  statute,  after 
1790-  .      ,  . 

Ham^'t  cdiL  mentioning  a  variety  of  other  actions,  which,  with 

p.  101.  those  on  promissory  notes,  shall  be  sued  or  brought 

at  any  time  q/ier  the  end  of  the  present  sessions  ofAs' 

sembly^  enacts,  that  they  shall  be  commenced  and  sued 

within  the  times  herein  after  expressed.     All  actions 

on  promissory  nptes,  within  six  years  after  thepaa$- 

ing  hereof,  if  executed  before  the  passing  of  the  act^ 

or  if  executed  afier  the  passing  of  the  act,  within 

fourteen  years  after  the  cause  of  action  sha]  1  acxrue^ 

and  not  after.     The  plea  was  set  forth  with  the  usiul 

averments. 


Plaintiff  demurred. 
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At  the  October  session  of  the  General  Assembly,       B«aqr 
1787,  when  a  revision  of  the  laws  took  place,  the      Rus^. 

operation  of  this  act,  with  a  number  of  others,  passed  "" ~* 

the  session  preceding,  was  suspended.  The  act  de-  Vetmrnt  Stit» 
Clares,  that  the  force  and  operation  of  the  revised 
laws,  passed  by  the.  Legislature  of  this  State  at  their 
last  session,  except  certain  acts,  be  and  hereby  are 
suspended  until  the  1st  day  of  December  next,  id 
est,  1787. 

And  be  it  further  enacted,  that  the  force  and  ope- 
ration of  all  the  laws  in  this  State,  now  in  force,  be 
continued  until  the  same  first  day  of  December. 

The  question  now  made  is,  whether  the  note  de- 
clared upon  was  made  before  or  after  the  passing  of 
the  act  of  the  10th  of  March,  1787.  In  the  first  case 
the  action  on  the  note  would  be  limited  to  six,  in  the  ^ 

latter  to  fourteen  years. 

The  counsel  for  the  plaintiff  contended,  that  though 
the  operation  of  the  act  was  suspended  until  a  day 
subsequent  to  the  execution  of  the  note,  yet  the 
statute  of  March  10th,  1787,  placed  the  distinction 
between  actions  on  promissory  notes  limited  to  a 
shorter  or  longer   period  upon  *'  the  passing   of 

The  defendant's  counsel  replied,  that  when  an  act 
is  Suspended  by  a  subsequent  act,  the  suspension  is 
by  its  nature  ingrafted  into  and  becomes  part  of  the 
first  act,  and  the  former  cannot  be  said  to  be  passed, 
that  is,  to  become  law,  which  is  the  technical  mean- 
ing  of  the  word  ^^  passed,"  as  applied  to  statutes, 
until  it  goes  into  operation  on  the  day  provided  by 
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the  suspending  act ;  that  the  Legislature  so  consi- 
dering, had,  b)'  an  additional  section  in  die  su^ieDd- 
'  ing  act,  declared,  that  all  the  existing  laws  of  the 
State  should  be  in  force  until  that  time;  which  hws 
would  have  been  abrogated  and  repealed  in  March, 
1787,  if  it  had  not  been  for  this  additional  section. 

But.  to  put  the  question  for  ever  at  rest,  the  Le- 
gislature, on  the  28th  of  October,  1790,  had  passed 
an  explanatory  act,  in  the  preamble  of  which  thej- 
sar,  that  whereas  said  act,  to  wit,  the  act  f(»-  the  limi- 
tation of  actions,  vras  su^iended  from  the  10th  day  <^ 
March,  1787,  not  to  take  effect  until  the  Ist  day  c^ 
December,  1787,  and  doubts  have  arisen  from  which 
of  those  dates  said  statute  should  be  construed  to 
make  the  time  of  limitation  begin:  therefore  be  it 
enacted,  &c.  that  the  \sx.  Axy  of  December,  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  eight}' 
seven,  be,  and  hereby  is  declared  to  be,  the  day  from 
which  the  time  of  limitation,  as  to  the  passing  the 
aforesaid  statute,  shall  begin,  any  thing  contained 
therein  to  the  contrary  notwithstanding. 

The  plaintiff's  counsel  insisted,  that  this  explant- 
iOTy  act  did  not  touch  the  present  question. 

The  expression  in  the  act  of  Jl/arcA  10th,  1787, 
was  vague  "  after  the  end  of  the  present  session  qf 
Assembly,^*  a  period  which  could  not  be  generally 
known;  and  therefore,  whether  the  limitation  applied 
to  six  or  fourteen  years,  it  was  equally  proper  for  die 
Legislature  to  ascertain  by  public  act  the  precise 
time  of  the  rising  of  the  General  Assembly.  But  the 
Legislature,  by  their  explanatory  act,  neyer  intc 
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to  run  into  the  absurdity  of  declaring,  that  an  act  was        BtUey 
not  passed  at  the  time  it  was  actually  passed.  RimmIL 

Sed  per  Curiam.  That  the  Legislature  have  a 
power  to  explain  their  own  acts,  cannot  be  denied. 
The  explanation  goes  to  the  very  point  in  issue.  The 
words  of  the  statute  are,  that  the  first  day  of  Decern- 
ber^  one  thousand  seven  hundred  and  eighty-seven, 
be  and  hereby  is  declared  to  be  the  day  from  which 
the  time  of  limitation  as  to  the  passing  the  aforesaid 
statute,  shall  begin.  Indeed  this  was  the  only  sub- 
ject which  admitted  of  dispute  in  the  construction  of 
the  statute.  The  time  of  the  end  of  the  session  of 
Assembly,  holden  in  Marchy  1787,  had  been  already 
ascertained  and  recorded  in  the  Journals  of  the  Coun- 
cil and  House  c^f  Representatives. 

Judgment  of  Court.     Demurrer  insufficient,  and 
that  defendant  have  his  costs. 

Rob  IN  SON,  Chief  Judge,  dissenting. 

Daniel  Chipman,  for  plaintiff. 
fr.  C.  Harrington^  for  defendant. 
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'~^~"~~~"  Nathaniel  Heacock 

against 
Samuel  Walker. 

A  perwm  loui-      THE  nature  of  this  cause,  the  evidence,  and  die 

mg   u  hoiie, 

whicb  ia  elni^-  Opinion  of  the  Conrt,  mav  be  amply  ccdlected  from 

ed  And  »,M  by      *^  "'  *^  "' 

tbE  borrower,  the  charge  to  the  Petit  Jury,  dehvered  by  the  Ciuti 

hki  &  ri);hl  to    _ 
recapture  liim,   Judge  : 

ShiTideil  it  be 
one   without 

breach  of  the  Gentlemen  of  the  Jury, 

The  plaintiff  demands  of  the  defendant  a  sun 
in  damages  for  having,  as  he  alleges  in  bis  dechm- 
tion,  on  the  26th  day  of  March,  1799,  with  force  and 
arms,  at  Charlotte,  in  this  County,  todk.  from  hb  pos- 
session a  certain  gelding  horse,  the  plwntiff's  pro- 
perty,  of  the  value  of  100  dollars. 

To  this  declaration  the  defendant  hath  pleaded 
that  he  is  not  guilty.  The  issue  hath  been  joined, 
and  you  are  to  find  by  your  ver^ct,  founded  on  die 
law  and  the  evidence  you  have  heard,  whether  he  is 
or  is  not  guilty. 

If  you  find  that  he  is  guilty,  you  will  by  vDtir  »tr- 
dict,  assess  a  sum  in  damages  commensurate  tvhh 
the  injury  the  plaintiff  hath  sustained,  which  must  be 
measured  by  the  value  of  the  horse  at  the  day  of  the 
trespass  of  which  you  have  had  proof,  witli  the  legal 
interest  to  the  present  time. 

The  evidence  in  the  case,  as  collected  from  the  tes- 
timony of  numerous  witnesses,  shews  in  substance. 

That  the  property  of  the  horse,  in  tlie  month  of 
January,  1799,  was  in  the  defendant  Walker  by  £ofW 
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fide  purchase  from  one  Elislia  Sadd.  That  soon  after  HeMsoek 
the  defendant,  who  then  lived  in  Pittsfordy  in  the  Walker. 
County  of  Rutland^  loaned  the  horse  to  one  Aaron  ^ 

Heacock,  to  go  a  journey  into  the  northern  part  of 
this  State.  On  his  journey,  Aaron  Heacock  pur- 
chased from  the  plaintiff  a  load  of  tin  ware  upon  a 
short  credit,  and  proceeded  with  the  horse  and  ware 
towards  Pem^  in  the  State  of  Nero)-  York,  at  which 
place  he  engaged  to  vend  the  ware,  and  with  the 
avails  of  the  sales  to  return  and  pay  the  plaintiff.  But 
it  seems  he  went  into  the  Province  of  Lower  Canada^ 
where  he  disposed  of  his  merchandise.  The  plaintiff 
having  waited  a  reasonable  time,  and  suspecting  the 
honesty  of  Aaron  Heacock,  sent  his  son  Ambrose  in 
pursuit  of  him,  who  overtook  him  in  the  village  of 
La  Prairie,  where  he  sold  and  delivered  the  horse  to 
the  plaintiff,  through  the  agency  of  his  son,  in  part 
payment  for  the  tin  ware,  who  brought  the  horse  to 
his  father,  the  plaintiff,  who  had  him  in  possession 
some  weeks.  On  the  day  preceding  that  of  the  tres- 
pass alleged,  the  defendant  came  to  a  tavern  in  Char- 
lotte,  under  pretence  of  purchasing  a  horse  to  ride  to 
Canada.  The  plaintiff  was  sent  for,  and  the  parties 
had  in  appearance  nearly  completed"  a  contract  for  the 
purchase  of  the  horse ;  but  the  business  was  deferred 
until  the  next  day.  Early  in  the  morning,  before  the 
plaintiff  had  arisen,  the  defendant  went  to  his  stable, 
and  persuaded  his  son  Ambrose  to  bring  the  horse 
into  the  highway.  The  defendant  then  put  his  own 
bridle  and  saddle  upon  him,  mounted  the  horse,  and, 
as  he  rode  off  with  him,  proclaimed  that  he  took  the 
horse  as  his  own  property. 


i4d  CHITTENDEN  COUNTY, 

Hckcock  Upon  the  law  arising  from  these  facts,  which  the 

Wilker.       Court  will  deliver  to  you,  you  will  find  your  verdict. 
"  In  order  to  maintain  trespass  for  a  chattel,  the 

plaintiff  must  shew  tliat  the  property  was  in  him  at 
the  time  of  the  taking;  you  have  therefore  to  inquire, 
whose  was  the  property  of  this  horse  on  the  26th  of 
March,  1799. 

We  learn  from  the  witnesses,  that  in  the  month  of 
January  preceding,  the  property  was  inccHitestibly  in 
the  defendant  by  bona  fide  purchase. 

No  person  in  a  legal  view  can  be  divested  of  his 
property  except  by  his  own  contract,  «•  the  operation 
of  law. 

Here  it  is  apparent  the  defendant  hath  not  parted 
with  his  right  by  contract.  Has  he  been  divested  of 
it  by  operation  of  law  ?  Was  his  loaning  this  horse 
to  Aaron  Heacock  putting  his  pro|)erty  in  such  a  situ- 
ation as  would  render  a  sale  by  the  borrower  opera- 
tive against  him  ?  For  it  is  true  the  legal  owner  of 
property  may  place  it  in  such  a  situation  as  that  be 
may  be  divested  of  it  legally  without  his  consenL 
As  where  a  i}erson  acquires  a  right  to  a  chattel  by 
fair  purchase,  and  leaves  it  in  the  possession  of  die 
vendor,  a  subsequent  sate  by  the  vendor  will  enure  in . 
favour  of  a  bccbnd  purchaser,  if  he  is  ignorant  of  the 
first  transfer. 

But  had  the  defendant,  by  his  loan  to  Aaron  liea- 
cocky  thus  exposed  his  property  ? 

I'he  plaintiff  contends  that  he  has ;  for  be  says  h* 
purchased  this  horse  in  open  market.  He  has  cited 
sevend  cases  from  tlie  English  books  to  shew,  that 
the  sale  of  property  thus  purchased  shall  be  TaM- 
against  tlie  owner. 


Heacock 

V. 

Walker. 
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One  case  cited  is  of  property  purchased  in  a  shop 
in  the  city  of  London ;  but  this  appears  to  have  re- 
sulted from  the  custom  of  that  city,  and  custom  only  — ~— — — 
protects  the  si\le  of  such  property  as  by  prescriptive 
right  has  been  vended  in  such  shop. 

The  other  cases  are  of  goods  vended  at  certain 
fairs  or  statute  markets;  but  it  appears  that  these 
fairs  and  markets  are  held  on  stated  days,  that  there 
are  known  officers  attached  to  them,  in  whose  books 
entries  are  made  of  the  property  exposed  to  sale. 
Thus  from  their  very  nature  they  become  places 
where  those  w  ho  have  lost  property  will  naturally  re- 
sort to  find  it ;  and  if  they  neglect,  there  seems  some 
shew  of  reason  why  diey  should  not  afterwards  claim 
it  from  an  honest  purchaser. 

But  in  this  State  we  have  no  such  city  customs ; 
no  prescriptive  rights  to  vend  particular  articles  in 
particular  places ;  no  fairs  or  statute  markets.   • 

The  only  cases  of  sale  which  can  widi  propriety  be  what  saW 
said  to  be  made  in  overt  market  with  us,  are  sales  dere^  to^have 
made  under  the  probate  act,upon  writs  of  execution,  roailet"owt  *" 


and  of  goods  found,  or  estrays,  which  being  regulated 
by  statute,  public  advertisement  made,  and  the  sale 
efiected  by  the  known  officers  of  government,  or 
under  the  express  provisions  of  the  laws,  ought  to 
enure  against  the  owner. 

But  it  is  observable,  the  purchase  by  the  plaintiff 
was  made  in  a  foreign  dominion,  and  the  question 
will  arise,  whether  a  chattel,  eloigned  from  an  inha- 
bitant by  ap  inhabitant,  and  then  sold  to  a  third  inha- 
bitant of  this  State  in  a  foreign  dominion,  shall  vest 
the  proi)erty  in  the  purchaser.  The  Court  consider 
it  would  not. 


|8S#^ 


SA-^^- 
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He*eoek  The  principle  of  la^v  is,  tliat  he  who  loans  pro- 

Walker.       petty,  wHich  is  eloigned  by  the  borrower  and  sold  to 
"  a  third  person,  is  not  by  the  sale  divested  of  his  in- 

terest in  the  property. 

The  converse  doctrine  would  tend  to  abridge  that 
friendly  intercourse  among  men  ^vliicli  ameliorates 
society  ;  for  if  the  law  is,  that  a  man  mu^t  consider, 
that  every  time  he  loans  his  horse  to  a  poor  neigh* 
hour  to  go  to  the  mill,  or  to  call  aid  to  his  wife  in  the 
hour  of  nature's  difGciilly,  that  he  risks  tlie  sale  of 
the  property  by  the  borrower,  you  will  consider  how- 
far  this  wiil  tend  to  lestrain  those  acts  of  neighbourly 
kindness,   which,   when  exercised  by  the  opulent 
towards  the  poor,  assume  a  portion  of  that  charity 
which  is  the  ornament  of  cliristian  and  social  life. 
A  pcrton  may       The  only  question  tlien  remaining  in  this  cause  for 
property     in    your  Consideration  is,  whether  the  defendant  in  this 
my  ^rtiwte  case  took  his  own  properly  under  such  circunistancea 
as  constitute  a  trespass. 

To  recapture  property  of  which  a  person  hath 
been  unlawfully  deprive^!,  is  a  natural  right,  sane. 
tioned  by  the  laws  ;  but  he  must  retake  his  propaty 
without  breach  of  the  peace,  "  for  the  public  peace  is 
a  superior  consideration  to  an)-  man's  property."  If 
I  find  my  horse  in  a  public  place,  I  may  iavrfulhr 
seize  him,  but  I  cannot  justify  the  breaking  the  close 
of  another  to  take  him.  If,  therefore,  the  Jury  fiiKllhal 
there  has  been  any  breach  of  the  peace  in  the  mode 
of  recapturing  a  man's  property,  they  will  give  da- 
mages for  the  trespass  aione,  that  is,  for  the  injury 
done  by  the  act  of  taking  unlawfully,  but  not  fur  the 
value  of  the  property  taken.    In  this  case  there  dow 
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not  appear  to  have  been  any  breach  of  the  peace  in      Heacock 
the  defendant.  Walker. 

The  plaintiff^s  counsel  represent  this  as  a  hard  —*———' 
€ase  on  the  side  of  their  client 

Here  are  two  honest  men,  one  of  whom  is  to  suffer 
a  loss,  and  you  are  to  judge  who  shall  sustain  it.  He 
who  merely  loaned  his  horse  to  a  neighbour  to  per- 
form a  journey,  or  he  who  purchased  the  property 
of  the  borrower.  The  law  bids  the  purchaser  in  such 
case  to  beware.  Caveat  emptoTy  look  to  it,  buyer, 
that  he  from  whom  you  purchase  has  a  right  to  sell. 

It  is  also  said,  that  if  the  loaner  of  property  is  thus 
protected,  it  will  open  a  door  to  imposition  and  fraud; 
that  the  owner  may  procure  some  person  to  vend  hb 
property,  then  recapture  it,  and  share  the  gains  with 
the  supposed  borrower. 

If  the  least  collusion  between  the  defendant  and 
Aaron  Heacock  had  been  shewn  in  this  cause,  the 
Court  would  have  directed  you  to  find  not  merely 
retributive  but  exemplary  damages  for  the  plaintiff. 

As  the  case  now  is,  we  consider  the  cause  clearfy 
with  the  defendant. 

Verdict  for  the  defendant — His  costs. 

W.  C.  Harrington  and  Amos  Marshy  for  j^aintiff. 
Daniel  Chipman^  for  defendant. 


!«4     ^  CHITTENDKN- COUNTY, 

HeacQck 


■    ■  Nathaniel  Heacock 

against 
Philo  Stoddard. 

flbj^ti^toth'e       ^^  t'lJi*  cause  the  plaintiil''s  counsel  offered  to  read 
Si"°' h«  ■  *•=  deposition  of  P.  H. 

tbe  atbHuej'  to 
the  adrerae 

party  wu  not      The  counsel  for  the  defendaiU  took  two  exceptiwB 

livirir  within    to  the  Caption  : 

the  ;due  of  First.  That  although  the  defendant  lived  at  MM- 
dietown,  Rutland  County,  more  than  thirty  miles 
from  the  place  of  caption,  yet  the  plaintiff's  known 
attorney  lived  in  Middlebury,  where  the  deposition 
was  taken,  and  ought  to  have  been  noufied. 

Secondly.  That  the  deposition  is  drawn  in  the 
band-writing  of  G.  an  attorney  by  profession,  and. 
son-in-law  to  the  plaintiff,  and  so  interested. 

^TiX  S^'        ^^  P^^  Curiam.     The  statute  requires,  that  tiie 
adverse  party,  and  not  the  attorney,  shall  be  notified 
of  the  taking  of  a  deposition,  if  living  within  thictf 
miles  of  the  place  uf  caption, 
lb.  p.  89.  As  to  the  second  exception,  the  words  of  the  sta- 

ll ia  not  »eon.  tute  are,  "  that  no  aeent,  attorney,  or  ptrson  ia- 

nectioninapar'  , 

ty'a  ftmily  by  tcrestcd  m  the  cause,  shall  write  or  draw  up  the  de- 
wiih  his  dau(jfa.  position  of  any  witness  to  be  used  in  such  cause." 
terert  in*"  the  Here  it  does  not  appear  that  G.  was  the  agent  or 
^«pKit"tifa  attorney  of  the  plaintiff.  The  interest  supposed  to 
S^hine  ^m  result  from  his  connection  by  marriage  with  the 
rfrawin^  up  a  plaintiff's  femily,  is  not  that  contemplated  by  the  sta- 
tute, for  it  must  be  an  interest  in  the  cause,  whicli 
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incapacitates  a  person  from  writing  or  drawing  up  a      Hcacock 

deposition.  Stoddard . 


Deposition  admitted  to  be  read. 


Tyler,  Judge,  dissenting.  He  considered  G.  to 
have  been  the  agent  of  the  plaintiff,  within  the  pur- 
view of  the  act. 

JV.  C.  Harrington  and  Amos  Marshy  for  plaintiff. 
Daniel  Chipman^  for  defendant. 


Ira  Allen, 
Administrator  of  Ethan  Allen, 

against 

Gideon  and  Jonathan  Ormsby. 

THIS  was  an  appeal  from  a  Freehold  Court.    The      Upoo  com- 

...  ,  plaint   brouirht 

original  process  was  by  summons.  upon  the  Gth 

A  motion  was  entered  to  quash  the  complaint,  be-  J^f  to"  prevent 
cause  no  minute  was  entered  upon  it  of  the  time  of  ^^  deuiner^it 
the  exhibiting  the  same  by  the  magistrate  issuing  {tjj^tfj^^'*^ 
the  process,  in  pursuance  of  the  5th  section  of  the  ^»*«  issuing 

,     ,      ,  the     process 

act  for  the  limitation  of  suits  on  penal  statutes,  crimi-  should  enter  ©o 

.  J         .  ,  -    .-  thccomphunt« 

nal  prosecutions,  and  actions  at  law,  passed  Jvovem-  minute  of  the 
ber  6th,  1797.    Vermont  Statutes,  vol.  2.  p.  407.        hibition-* 

Sed  per  Curiam.  By  that  section  it  is  enacted, 
"  that  when  any  biU,  complaint,  &c.  shall  be  exhi- 
bited, or  any  action  or  suit  brought  or  commenced  in 

U 


h 
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AH«i  anff  of  the  cases  mentimied  in  the  preceding  sections, 
Orrndtf.  t'lcii  the  minuic  sliail  be  ciutnrd."  A  recurrence  to 
the  preceding  sections  shew  s  the  iiitciilion  of  the  Le- 
gislature to  render  jjUcIi  n.ii'.uie  net-Cbsarj"  only  in 
criminal  process,  &ciion!>  qui  tarn,  or  upon  penal 
statutes. 
■trmamt  Sfcw.  The  second  section  of  the  act  topreveitt  fc^Ue 
cntrj-  and  deiairicr,  parsed  ::27lh  February,  1797,  em- 
poxTcrs  the  Justices  o:  tiit  t  r^tliula  Court  to  inquire 
fay  iur}-, 

First.  As  to  those  who  make  unlauful  and  forcible 
entry  into  lands,  tenements,  and  other  possesions, 
and  wiifi  strong  hand  detain  the  same. 

Secondly.  As  to  tliose  who,  having  a  lau-ful  and 
peaceable  entrj-  into  lands  and  tenements,  unlawfully 
and  by  force  hold  the  same. 

In  which  cases  the  Freehold  Court  have  power  to 
fine  the  intruder,  and  the  complainant,  by  the  Sdi 
section  of  the  act,  has  a  right  to-  recover  treble  da- 
mages, with  costs,  by  an  action  brought  upon  die 
statute. 

The  sixth  section  of  the  act  points  out  two  other 
eases: 

First.  Where  a  person  shall  wilfully  and  without 
force  hold  over  any  lands,  tenements,  or  other  pos- 
sessions after  the  time  for  which  tlicy  are  demised  or 
let  to  him,  or  to  the  person  under  whom  he  claims. 

Secondly.  When  any  person  wrongfully  and  with- 
out force  by  disseisin  shall  obtain  and  continue  in 
•         .  possession  of  any  lands,  tenements,  or  other  posao- 
sions,  and  after  demand  made  in  ivriting  for  the  d 
verj-  of  the  possession  thereof  by  the  person  fa 
the  legal  right  of  sucli  possession^  his  .ngent  or^ 


thedeU-     I 
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■ 

nc}^,  shall  refuse  or  neglect  to  quit  such  possession.        Alien 
In  which  cases  the  same  proceedings  shall  be  had  as      Ormsby. 
in  cases  of  forcible  entry  and  detainer.  

But  in  these  cases  no  action  is  by  the  statute  given 
to  the  complainant  to  recover  his  treble  damages  and 
costs ;  and  further  it  is  provided,  *'  in  such  cases  the 
original  process  shall  be  a  summons,  and  the  Justices 
of  the  Freehold  Court  shall  have  no  power  to  assess 
a  fine  on  the  person  complained  of." 

To  decide  whether  the  minute  of  the  time  of  the 
exhibition  of  this  complaint  was  necessary  to  be  en-  > 
tered  upon  it  in  writing  under  the  official  signature  of 
the  magistrate  issuing  the  process,  we  must  inquire 
upon  which  section  of  tlie  act  the  complaint  is 
brought. 

The  Court  consider  it  to  be  brought  upon  the 
sixth  section,  and  the  cases  in  that  section  subjecting 
to  no  fine,  and  giving  no  right  of  action  for  a  penalty, 
are  not  within  the  purview  of  the  5th  section  of  the 
limitation  act  of  November  6th,  1797,  and  therefore 
no  such  minute  was  necessary  to  be  made. 

Motion  dismissed. 


The  Court  ordered  a  Jury  impanelled  to  try  the  Upon  trial  at 

the  Supreme 
issue.  Court,    on  ap- 

A  question  was  made,  what  oath  should  be  admi-  Pv^choidCourt* 
nistered  to  the  Jury :  that  prescribed  in  the  act  esta-  J^^g^a^^n'lu 
blishins:  forms  of  oaths,  stvled  "  the  Juror's  oatli  at  a  V^  causes  must 

o  '      •  be   aamiiiister- 

Freehold  Court,"  Vermont  Stat.  vol.  2.  p.  346.  or  «^  ^^  the  Petit 
"  the  Petit  Juror's  oath  in  civil  causes,"  prescribed 
by  the  same  act. 

The  Court  directed  the  latter  to  be  admiuistered 
to  the  Petit  Jurv, 


M8  CHIITENDEN  COUNTY, 

AUen  The  (lerendants,  in  the  course  of  the  trial,  exhi- 

Omiby.      bited  the  inventory  of  the  intestate's  lands  returned 

—^~—^  (jy  the  administrator,  now  complainant,  to  the  Judge 

of  prob&te,  in  which  no  mention  is  made  of  the  law 

described  in  the  complaint ;  and  insisted,  that  as  the 

On  Miniirfsint  administrator  was  obligated  by  law  to  cause  an  inven- 

bjr  an  utminii' 

tntor,  under  tory  and  appraisal  of  uU  the  real  estate  of  the  de- 
vent  faicibie  ccascd  intestatc  to  be  made. and  exhibited  into  the 
uiner.ttecom-  registry  of  the  Court  of  probate;  and  this  having 


the    intestate,  tatc,  cxcept  such  as  wcFc  tlius  inventoried.    Fermont 

becauM  he  h>B  * 

omitted  to  in-  Stat.  vol.  1.  p.  130. 
rcntory  the 
lands  in  ques- 

tum  to  the  re-  Sed per  Curiam.  The  administrator  has  executed 
SL^e'^'ihe'^H'  3  bond  to  the  Judge  of  probate,  with  sufficient  siuiety, 
etutef'  ""*  ^°'"  '■'^'^  faithful  discharge  of  his  trust.  By  the  condi- 
tions of  this  bond  he  covenants  to  make  and  deliver 
into  the  registry  of  the  probate  a  true  and  perfect  in- 
ventory of  all  and  singular  the  goods,  chattels,  rights, 
credits  and  estate  of  the  deceased  intestate,  which 
liave  or  shall  come  into  his  hands,  possessi<Hi  or 
knowledge.  On  breach  of  this  bond  he  must  respond 
in  d^imagcs,  but  this  cannot  destroj'  his  right  to 
maintain  an  action  upon  the  66lh  section  of  the  act 
for  the  probate  of  wills,  &c.  for  the  recovery  of  the 
seisin  or  possession  of  any  houses,  lands,  tenement^ 
or  hereditaments,  on  the  right  of  his  intestate. 

Indeed  it  may  be  often  prudent  in  tlic  administa- 
tor  to  institute  a  suit  for  the  recover)-  of  the  seisin  or 
possession  of  lands  of  doubtful  tenure,  that  the  chum 
of  the  cstiite  of  tlie  intestate  may  be  rendered  certain 
before    he    inventories    such   lands ;    otherwise   he 
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might  embarrass    the  settlement  of   the  estate  by        Allen 
ostensibly  augmenting  its  amount  with  a  mere  co-       Ormsby. 
lour  of  title.  — ^— — — 

The  inventory  exhibited  by  the  administrator  to 
the  registry  of  the  probate  cannot  be  read  in  evi- 
dence. 

r 

There  was  another  point  made  in  this  cause  by  tlie 
defendants,  to  wit,  that  the  defendant,  Gideon  Ornis- 
hy^  had  no  written  notice  to  quit  the  premises  until 
subsequent  to  the  commencement  of  the  process. 

This  point  was,  by  agieement  of  parties,  reserved 
for  the  opinion  of  the  Court;  and  by  consent  of  pur- 
ties  a  verdict  was  taken  against  the  two  defendants. 

The  reserved  case  was  never  argued,  the  com- 
plainant having  entered  a  discontinuance,  January 
term,  1806. 

In  the  interim,  an  action  of  ejectment  had  been 
brought  for  the  same  land  by  the  heirs  of  Ethan  Al- 
len against  Jonathan  Ormsby^  tenant  in  actual  pos-* 
session ;  and  at  the  last  mentioned  term,  verdict  for 
the  plaintiffs. 

*  Charles  Marshy  for  complainant. 
JV.    C.  Harrington  and    Amas   Marshy    for  de- 
fendants. 


Stanton. 


CHITTENDEN  COUNTY, 


Kdmon])  Sherman  against  Soshva  StantoK. 


General  inJeii- 

fur    «Drk    unit 
labour 


MOTION  for  a  new  trial. 
Plaintiff  declared  in  two  general  counts ; 
lie  upon      Fifst.  Indebitatus  assumpsit  for  work  and  labour 

» ,'.  v-.-.ie  mode    _  ^ 

by  the  defend-  donc  for  a  Sum  ccrtaiti. 

the  wol^kf  &"'      Secondly.  For  money  had  and  received. 

done  under  the  ^        <      ■  <  ,       i  . 

enntnctof  ano-      At  the  last  term  the  cause  went  to  the  Jury  under 
thrVork,"  ic-  *^^  general  issue,  when  it  appeared  in  evidence, 
"hVdlfcndiE?*       '^'^^*  ^^^  defendant  had  contracted  with  one  John- 
building*,  anil  ^j,,,  (q  erect  a  foree  and  mills  for  him  in  the  town  of 

lor  his  eventual  ° 

benefit.  IFestford,  and  was  to  pav  him  a  certain  sum.    John- 

Buurtheiame  -<        '  ,     ._ 

drciaraiioncon-  son  hired  the  plamtiff,  among  others,  to  work  at  4*.  Gd* 

for  nuiney  had  per  day.    That  before  Johnson  began  the  work,  the 

and  verdict  for  plaintiff,  apprchcnsi^'C  of  his  responsibility,  refused 

the  Sourt'will  t°  labour  unless  his  wages  could  be  secured  to  him. 

not  Bet  It  aside  ^^  this  time  ^oj/jufl  Stanton,  junior,  son  to  the  de- 

on  motion*  it  it  '   j  ' 

■P!'''™ .  *''?^    fcndant,  appeared  and  persuaded  the  plaintiff  to  wot^, 
lice  has  been  assurins-  Ilis  wages  until  his  father  returned  fixim  a 

ilnne  between     ,  „,,  .      ./y    i 

(hepartiei.  journcy.  Ihc  plaintiff  ilien  went  to  work.  Some 
weeks  afterwards,  Joshua  Stanton,  junior,  again  came 
to  Westford,  and  informed  the  plaintiff  that  he  had 
mentioned  the  circumstance  of  his  apprclien-iions  of 
Johnsonh  responsibility  to  his  father,  who  said  if  the 
plaintiff  would  continue  to  labour,  and  Johnson  wtnild 
draw  an  order  upon  him  in  the  plaint ifl'S  favour  lo  ' 
the  amount  of  the  wages,  he  would  accept  it.  That 
some  days  afterwards  the  defendant  was  himself  at 
H^estjbrd,  and  in  conversation  with  the  plaintiff  rati- 
fied all  his  son  had  promised  in  Iiis  l>ehair.  The  pliiin- 
tiff  then  continuuS  to  work  on  the  forge  and      ^'^ 
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procured  the  order  upon  Johnson  in  his  favour  for      Shermaa 
the  amount  of   his  wages,   which  defendant   pro-       Stanton. 

tested. 

It  was  also  in  evidence,  that  tiiere  had  been  an  ar- 
bitration  between  the  defendant  and  Johnson,  when 
there  was  found  due  from  the  former  to  the  latter, 
150  dollars,  which  Johnson  demanded  upon  the 
award,  but  defendant  said  he  would  not  pay  it  until 
he  had  settled  with  Sherman,  as  he  was  holden  to  sec 
his  wages  paid.  This  was  subsequent  to  the  protest 
of  the  order. 

\'erdict  for  the  plaintiff,  82  dols.  3  cts.  and  costs. 

At  the  same  term,  the  following  motion  was  filed: 
And  now  the  said  Joshua  Stanton,  in  Court,  by 
Daniel  Chipman,  his  attorney,  after  verdict  in  said 
cause,  moves  and  prays  the  Court  here  for  a  rule  on 
the  said  Edmond  Shermati  to  shew  cause,  if  any  he 
have,  why  the  verdict  given  in  said  cause  should  not 
be  set  aside  and  a  new  trial  liad ;  for  that  the  evidence 
on  the  part  of  the  said  Edmond  Sherman,  given  to  tlic 
Jury  in  the  trial  of  said  cause,  was  wholly  impertinent 
and  improper  to  be  given  to  the  Jury  in  support  of 
the  declaration  in  said  cause. 

Rule  granted. 

And  now  at  this  term, 

Amos  Marsh,  for  plaintiff,  shewed  cause.  The 
Court  never  grant  a  new  trial  where  the  merits  of  the 
action  have  been  fully  tried.  Morgan^s  Essays,  p. 
1 12.  There  can  be  no  doubt  that  a  special  count 
might  have  been  added  to  the  jyesent  declaration, 


i 
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and  that  it  would  have  been  full}-  su|>ported  by  the 
evidence  adduced.  But  we  shall  contend  there  was 
"  no  necessitj-  for  adding  such  count,  for  the  evideocc 
well  supports  both  our  counts.  It  is  sufficient  for 
us  to  shew  that  it  supports  either  of  them.  We 
contend  that  the  evidence  suppCMis  the  first  count ; 
for  it  appears  the  work  and  labour  was  actually  done 
for  the  defendant,  Jo/inton  being  his  mere  agent. 

Sed  per  Curiam.  We  are  clear  the  evidence  does 
not  support  the  first  count. 

Marsh.  All  the  books  shew  it  will  well  support 
the  second. 

The  position  is  now  well  settled,  that  money  had 
and  received  will  well  lie  ujion  a  general  or  special 
promise  to  pay  to  or  for  a  third  person.  MorgarCa 
Essays,  159.  Strange,  648.   ireaver  v.  Burroughs. 

An  indebitatus  assumpsit  lies  for  money  lent  or 
goods  sold  at  his  request  to  a  stranger.  Comyn's  Di- 
gest, vol.  1.  p.  137. 

Where  the  obligor  of  a  respondentia  bond,  by  in- 
dwsement  thereon,  agreed  to  pay  it  to  any  asaignery 
it  was  determined  that  the  assignee  mi^t  maintain 
general  assumpsit  for  it.  2  Black.  Eep.  p.  1269. 
Fanner  v.  Meares. 

The  doctrine  had  been  establidied  long  bej^ 
in  the  case  of  Jones  v.  Cooper,  Cawper's  lieportSy 
p.  227. 


Daniel  Cfupman,  contra.     We  have  no  doubt  but 
a  declaration  might  have  been  so  shaped  as  to  ccW* 
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the  promise ;  but  tliat  is  aside  of  the  present  qiies-      Sheman 

tion.  Stanton. 


The  question  now  is,  whether  the  evidence  sup- 
ports the  count  for  money  had  and  received.  It  is 
useless  to  multiply  authorities  to  shew  where  money 
has  been  paid  on  a  contract  which  &ils,  that  this  ge- 
neral count  will  lie.  The  cases  cited  do  not  apply 
to  the  point  in  contest 

The  case  of  Jones  and  Cooper^  cited  from  Ccwper's 
Reports  J  ap|)ears  not  to  touch  the  present  question. 
The  point  mooted  an4  decided  upon  in  that  case 
was,  whether  the  case  was  within  the  statute  of 
frauds.  The  dictum  in  Comyns*  Digest^  it  is  ob- 
vious, does  not  apply.  But  if  it  did,  it  appears  to 
liave  been  grounded  on  a  case  in  Ventris*  Reports^ 
p.  311.  under  which  that  learned  reporter  has  in- 
serted a  query,  expressive  of  his  doubt  of  its  cor- 
rectness. 

The  only  case  which  distantly  approaches  the  pre- 
sent is  that  of  Tanner  and  Mearesy  in  Blackstonc** 
Reports^  and  that  establishes  no  such  doctrine  as  is 
contended  for  by  our  opponent,  because  Meares  re- 
ceived the  money  actually,  and  the  only  question 
was,  did  he  agree  to  pay  it  to  Tanner  or  Cox. 

JK  C.  Harrington^  for  the  plaintiff.  The  Court 
have  the  authorities  before  them.  I  shall  only  ob- 
serve, tliat  the  case  of  Tanner  v.  Meares  is  direcdy 
in  point.  The  decision  of  the  Judges  was,  ttiat 
the  promise  made  by  Meares  to  Tanner  might 
maintained  in  assumpsit^  and  that  action  was  not  a 
special  action  on  the  case,  but  a  general  indebitatus 
assumpsit  for  money  had  and  received* 

45 
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Sbermin  Per  Curiam.     Perhaps  there  is  no  subject  whcre- 

sumon  in  the  doctrine  is  more  nice  than  on  what  will  main- 
tain  the  action  of  aisumpsit  for  money  had  and  re- 
cci\ed.  It  is  obvious,  however,  that  since  Lord 
Mansfield  came  into  the  presidency  of  the  King's 
Bench,  in  1756,  this  action  has  been  continually  ex- 
tending. "  I  art,"  says  that  great  laminar)'  of  En- 
'  Banford  V  gUsh  jurisprudence,  in  the  case  of  Towers  v.  Barret,* 
wLi!|f St"'  "  I  am  a  great  friend  to  the  action  cS  money  had  and 
received.  It  is  a  \zry  beneficial  action,  and  founded 
on  the  principles  of  eternal  justice  "  Since  bis  time, 
the  later  the  decision  the  more  liberal  is  the  extent 
given  to  this  beneficial  action. 

The  merits  of  this  cause  have  been  fairly  and  fully 
tried  under  a  count  of  this  nature. 

It  seems  agreed,  that  if  a  special  count  was  added 
to  the  declaration  with  the  evidence  adduced,  the 
pliuntifT  would  recover.  Perhaps  it  may  be  carrying 
the  principle  of  this  action  further  than  hitherto  done 
in  this  Court.  But  the  Court  consider,  upon  general 
principles,  that  the  count  for  money  had  and  received 
is  supported  by  the  evidence.  If  some  dopbt  had 
remained  of  this,  the  consideration  that  ample  justice 
had  been  done  between  the  parties,  would  after  ver- 
dict in  this  case,  justify  the  Court  in  discbai^ing  the 
rule. 

Kule  discharged.    Verdict  a 

Amos  Atarshand  W.  C.  Harrington,  fcr  iilaintiff.. 
Daniel  Chipman   and  Elnathan  Keyts,    for    dc- 
feodant. 


JUNP  ADJOURNED  TERM,  1802.  35S 


King 

V. 

Catlith 


Gideon  King,  Appellant, 

against 
Moses  Catlin,  Appellee. 

EJECTMENT  to  recover  possession  of  south-  when  he  who 
wcstwardly  room,  and  chamber  over  it,  half  of  the  Und  allows ano- 
hall  and  stairs,  in  a  house  in  Burlington^  erected  on  biuldin^  u*^n 

L.OI    -.^  O.    -tf  1.  ^^^^  „jj^^  ^y^^ 

Plea,  not  guilty.      ^^  buildings 

^  o        y  are  completed. 

he    will  either 
pay  fop  theoi^ 

In  this  cause  the  Petit  Jury  returned  a  special  or  convey  the 

land  at  his  elec- 

verdict,  January  term,  1 802.  tion,  ejectment 

will    fie    upon 

That  the  fee  of  Lot  No.  21.  was  on  the  29th  of  «»'«r  ®^   ^^ 

architee  before 

Aprily  1795,  and  for  a  long  time  before  liad  been  in  such  election  ia 
Ira  Allen.  That  whilst  the  fee  was  in  AUen^  he  con-  a  creditor  of 
tracted  with  one  Joel  Wood-worthy  who  was  to  erect  a  tilT  fce^ievic! 
dwelling-house  on  the  land ;  and  that  within  six  *he^*i^?  and 
months  after  the  house  should  be  completed,  AUen  fhTl^th^b  Ud" 
was  to  have  his  election  either  to  pay  JFoodworth  for  »"R»  '^  ^^^  ap- 

*    ^      ^  praisement, 

the  house,  or  to  convey  the  land  to  him  for  a  price  ejectment  will 
stipulated.  That  Wbodworth  erected  the  house  which  ditor  of  the  ar- 
contained  the  premises  demanded  in  the  declaration,  levied*  an  'exe- 
That  Allen  never  made  his  election,  but  Woodworth  Sn  "Jlf  Z 
continued  in  possession  until  the  22d  of  New  ember  ^  buiUUngs. 
1797,  when  Kmg^  the  plaintiff,  attached  the  house  as 
the  property  of  fVoodrwortlu    That  at  the  February 
term  of  Chittenden  County  Court,  he  recovered  judg* 
ment,  purchased  out  his  writ  of  execution  on  the  4th 
oi  Marchy  1799,  and  on  tlic  4th  day  of  vdf/?nV  follow- 
ing  levied  it  on  the  premises ;  which  levy,  v»  ith  the 
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Kfas         writ  of  execution,  Ecc.  were  duly  recorded  ia  the 
Catfin-        county  and  town  clerks'  offices,  according  to  law. 
^  That  on  the  29th  of  .4prii,  1795,  Moses  and  Im- 

emda  CatBn  attached  a  number  <^  rights  of  land  in 
Burlington,  including  Lot  Na  21.  as  the  property  of 
Ira  Allen,  upon  a  writ  returnable  to  the  Circuit  Court 
of  the  United  States,  hotden  within  and  for  the  dis- 
trict of  Fermont.  They  recovered  judgment  against 
AUen,  October  term,  1798.  Execution  issued  9th  of 
October,  1798,  and  on  the  29th  of  November  follow- 
ing, was  levied  on  the  lands  attached,  and  regular  re- 
cords made  according  to  law. 

That  on  the  officer's  return  of  the  last  mentioned 
attachment,  reservation  is  made  of  the  dwelling-house 
afOTesaid,  described  therein  as  the  proper^  of  Joel 
Woodworth;  and  on  the  le\y  of  the  last  mentknied 
writ  of  execution,  the  said  dwelling-house  was  not 
appraised  to  the  defendant  Catlin  as  the  property  of 
Ira  AUen. 

But  whether,  upon  the  whole  matter  aforesaid,  in 
form  aforesaid  found,  the  said  Gideon  King  ought  by 
law  to  recover  possession  of  the  premises  in  the  de- 
claration demanded,  the  Jurors  are  altt^ether  igno- 
rant, and  therefore  pray  the  advice  of  the  Coint 
here. 

And  if  upon  the  whole  matter,  by  the  said  Juron 
iii  form  aforesaid  found,  it  shall  seem  to  the  Couxt 
here,  that  the  said  Gideon  King  ought  by  law  lore- 
cover  possession  of  the  premises  demanded  in  tbc 
fleclaration,  then  the  said  Jurors  upon  their  oath  do 
say,  that  the  said  Moses  Catlin  is  guilty  in  mannci 
and  form  as  the  plaintiff  in  his  declaration  hath  al- 
leged, and  do  find  for  the  plaintiff  to  recover  posses- 
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sion  of  the  demanded  premises,  with  one  cent  da-        *tai? 
mages,  and  his  costs.  Catlia. 

And  if  upon  the  whole  matter  aforesaid,  by  the 
Jury  aforesaid  found,  it  shall  seem  to  the  Court  here, 
that  the  said  Gideon  King  ought  not  by  law  to  reco- 
Ter  the  said  demanded  premises,  then  the  said  Jurors 
upon  their  oath  aforesaid  do  say,  that  the  said  Moses 
Catlin  is  not  guilty  in  mann^er  and  form  as  the  plain- 
tiff in  his  declaration  hath  alleged,  and  do  find  for  him 
to  recover  his  costs. 

At  this  term,  the  special  verdict  was  argued  and 
decided. 

Amos  Marshy  for  the  plaintiff.  We  shall  con- 
sider, 

First.  For  what  ejectment  will  lie. 

Secondly.    By  whom  it  may  be  maintained. 

Thirdly.  What  kind  of  contract  will  sust£un  this 
action. 

Fourthly.  We  shall  shew,  that  by  common  law 
any  contract,  accompanied  by  livery  and  seisin,  wUl 
support  ejectment. 

Fifthly.  That  there  are  contracts  peculiar  to  this 
eountrj',  not  known  in  England^  which  upon  com- 
mon law  principles  will  maintain  ejectment,  and  the 
contract  between  Allen  and  TVoodworthy  in  whose 
shoes  wc  stand  in  consequence  of  the  levjf  of  our 
execution,  would  have  enabled  fVoodworth^  and  con- 
sequently will  enable  us  to  maintain  this  action. 

Though  the  law  writers  are  copious  upon  the  sub- 
ject of  where  ejectment  will  lie,  the  whole  doctrine 
may  be  summed  up  in  this  position :  that  ejectment 
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Kinp         will  lie  wherever  a  person  has  been  unlawfully  dis- 

Catiin.        seisetl  of  a  corporeaJ  liereditament.    The  complaint 

"  in  the  writ  is;  that  he  has  been  wrongfully  ousted  of 

his  possession,  and  wherever  this  is  tlie  case  he  shall 

recover  in  this  action. 

The  only  reason  assigned  in  the  books  why  this 
action  will  not  lie  for  an  incorporeal  hereditament  is, 
that  the  sheriff  cannot  deliver  possession  under  the 
Writ  o{  habere Jacias possessionem;  therefore,  where- 
ver a  person  has  been  wrongfully  ousted  of  any  pos- 
session of  which  the  sheriff  may  deliver  him  posses- 
sion, the  action  of  ejectment  will  well  lie. 

Secondly.  It  will  always  lie  in  favour  of  him  who 
has  the  right  of  entry,  whether  in  fee,  for  life,  for 
years,  or  for  the  shortest  term. 

For  it  will  lie  by  the  tenant  against  his  landlord  if 
his  term  is  unexpired.  It  will  lie  for  common  ap- 
pendant or  appurtenant.  It  lies,  say  the  books,  for  a 
bbilery  of  salt,  that  is,  where  a  man  hath  no  inherit. 
ance  In  the  soil,  in  which  there  is  a  well  of  salt  water. 
but  only  a  lease  or  grant  of  so  many  buckets  of 
water.  Cro.  Jac.  150.  It  lies  pro  prima  tonsura^  ibat 
is,  if  a  man  hath  the  grant  ofthe  first  grass  that  grows 
on  the  land  every  year,  he  may  recover  it  in  ejectment 
ef  him  who  holds  it  from  him.  Cro.  Car.  262.  f^ard 
V.  Petifer.  ■     - 

It  lies  even  pro  pastiira  centum  avium,  for  so  miUA, 
land  as  will  feed  one  hundred  sheep ;  and  though  thfe 
had  been  doubted,  yet  we  find  it  confiniiod  in  Rex 
V.  Pendlerenthide,  3  Term  Rep.  p.  772.  and  Jhak 
v.  Moore,  5  Term  Rep.  329. 

Ill  all  these  cases  there  is  a  right  of  entrj-  in  t 
^intiff,  and  the  action  well  lies. 
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Further.  An  ejectment  need  not  be  for  an  entire  Kinj 
things  as  it  will  lie  for  the  third  part  of  a  house.  Sul-  Catlin. 
Ituan  V.  Seagrove^  Strange^  695.  ■ 

As  the  right  of  entry  is  the  key-stone  to  the  action 
of  ejectment,  it  will  be  well  to  inquire,  whether  the 
plaintiff  had  this  right  of  entry  in  the  premises  de- 
manded. He  may  have  acquired  this  by  contract, 
or  by  mere  operation  of  law.  The  plaintiff  acquired 
this  right  by  the  levy  of  an  execution  issued  upon  a 
legal  judgment  against  IVoodworth,  By  this  levy  he 
acquired  all  the  right  which  TFoodworth  had  at  the 
time  of  the  attachment  on  the  mesne  process.  What 
right  had  fFoodworth  at  such  time  ?  He  had  con- 
tracted with  AlUn^  in  whom  the  fee  of  the  land  was, 
to  erect  the  dwelling-house  which  contained  the  de- 
manded premises,  and  was  either  to  have  payment 
for  the  building,  or  the  chance  of  purchasing  the  soil 
upon  which  it  was  erected. 

The  question  is,  did  this  contract  give  Woodworth 
a  right  of  entrj'  ? 

We  shall  shew  from  the  books. 

Thirdly.  What  contracts  will  support  this  action,     * 
and  the  leading  principle  which  governed  the  Courts 
in  admitting  such  contracts. 

In  Doe^  ex  dem.  JFinkley^  v.  Pie^  Principal  of  Bar- 
nard^s  Inn,  ejectment  lay  for  a  cellar  held  under  a 
parol  contract.    Espinasse^s  Reports  of  Cases  at  Nisi  2x1/*  edit  p. 
Prius,  p.  364,  365,  366.  ^^*  ^^' 

To  shew  tliat  the  Courts  in  England  will  give  a 
very  liberal  construction  to  contracts,  and  allow  them 
to  1^  the  grounds  of  ejectment,  we  shall  read  the  case 
of  the  wine-cellar,  Morgan's  Essays^  vol.  2.  p.  340* 
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King  The  casfe  of  Lord  Abington^  same  authority,  p. 

Catlin.        345.  343.  shews,  tliat  where  the  intent  of  the  parties 

'  is,  to  make  a  lease^  it  shall  be  so  considered,  though 

unaccompanied  with  those  fonnalities  wliich  a  more 
rigid  construction  of  the  law  would  render  necessary. 
Though  the  case  of  Eighty  ex  dem.  Greetiy  v.  Proctor^ 
was  decided  against  the  plaintiff,  yet  all  tlie  Judges 
considered  it  to  be  law,  that  a  license  to  inhabit 
amounted  to  a  lease.  Burr.  Rep.  vol.  4.  p.  2208. 
Baxter^  ex  deni.  Abralially  v.  Brawrij  Black.  Rep* 
vol.  2.  p.  973,  974.  A  promise  to  give  a  lease,  ac- 
companied with  possession,  was  ruled  to  amount 
to  a  lease. 

In  Bacon* s  Abridgment ^  vol.  4.  p.  160.  GtvH  edit 
we  have  the  doctrine,  that  it  may  be  laid  dovrn  as  a 
general  rule,  that  wliatever  words  are  sufficient  to 
explain  the  intent  of  the  parties,  that  the  one  shall 
divest  himself  of  the  possession,  and  tlie  other  came 
into  it  for  such  a  determinate  time,  such  words,  whe- 
ther they  run  in  the  form  of  a  license,  covenant,  or 
agreement,  are  of  themselves  suiEcient,  and  will  in 
construction  of  law  amount  to  a  lease  for  years,  as 
effectually  as  if  the  most  proper  and  pertinent  words 
had  been  made  use  of  for  that  purpose. 

So,  if  one  (p.  161.)  only  license  another  to  enjoy 
such  a  house  or  land  till  such  a  time,  this  amoualj^ 
to  a  present  and  certain  lease,  and  may  be  pleadodjiiiiu 
such,  though  it  may  be  also  pleaded  as  a  lictpf^^) 
and  if  it  be  pleaded  as  a  lease  for  years,  and-  tqpiBl 
versed,  the  lessee  may  give  the  license  in  evid^Wl 
to  prove  it 

In  p.  163.  of  the  same  author,  xmc  said  tjo 
^'  You  shall  have  a  lease  of  my  lands  in  D.  tot 


t-i 
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one  years,  Paying  therefor  10/.  per  annum.    Make  a        ^^S 
lease  in  writing,  and  I  will  seal  it."    This  was  agreed       CaUin. 
by  all  the  Justices  to  be  a  good  parol  lease  for  twenty.  "■""*-**"" 
one  years,  though  no  writing  was  made  of  it ;  (being 
before  the  statute  of  frauds;)  for  the  intent  of  the 
parties  was  sufficiendy  expressed,  and  the  making  of 
it  in  writing  was  but  for  further  assurance,  and  leu 
to  the  lessee  if  he  thought  it  necessary. 

Mr.  Marsh  cited  also,  Runnington  on  Ejectment j 
p.  9,  10.  i^4.  33,  54,  35  and  36. 

These  authorities,  and  many  others  which  may  be 
produced,  go  to  shew,  that  the  law  will  in  trials  of 
ejectment  favour  contracts  made  by  parties,  even 
against  third  persons,  and  that 

Fourthly.  The  leading  principle  is,  that  where 
livery  and  seisin  is  made,  that  is,  where  possession  is 
given  by  him  who  has  the  right  of  entry,  the  intent 
of  the  parties  in  any  contract  shall  be  carried  into 
effect,  and  ejectment  will  lie  as  a  remedy  to  the  in- 
jured. 

It  is  true  we  cannot  produce  a  case  exactly  in 
point,  but  it  is  obvious. 

Fifthly.  That  there  are  many  contracts  respecting 
lands  and  buildings,  which  grow  out  of  the  state  of 
society  in  this  country,  which  are  unknown  in  En- 
gland  J  but  which,  in  furtherance  of  justice,  must,  if 
they  have  not  already,  be  supported  by  the  decisions 
of  this  Court.  A  man  executes  a  bond  conditioned 
to  convey  a  lot  of  land  in  a  wilderness  state  to  ano- 
ther upon  the  payment  of  a  certain  sum  by  instal- 
ments. The  obligee  goes  immediately  into  posses-  ' 
sioiu  At  great  labour  and  expense  he  clears  the  land 
and  erects  buildings  upon  it,  and  his  expenditures^ 
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Kint  before  the  lafit  instalmeDt  becomes  due,  surpass  tbe 
Catltik  price  stipulated  for  the  land.  Will  not  tbb  bond  be 
~  centered  as  a  lease  ?  Will  it  not  enure  against  a 
third  person,  to  whom  the  obligor  might  pass  the 
land  by  deed?  or,  if  set  off  by  execution,  could  the 
creditra'  take  more  interest  in  the  Und  and  buildings 
than  the  debtcx*  possessed  ?  In  such  cases,  must  the 
obtigee  be  obliged  to  look  solely  to  his  bond  ?  and  if 
die  obligor  becomes  bankrupt,  lose  his  labour  and 
expenditures  in  the  erection  of  buildings?  Or  in 
ejectment  will  not  thb  Coivt  decide,  that  the  obligee 
has  an  interest  in  the  land  and  buildings  m  whidi  the 
]aw  will  protect  him ;  that  as  the  covount  was  ac- 
companied with  actual  possession,  which  amounts  to 
livery  of  seisin,  a  third  person,  who  mig^t  take  a  deed 
from  the  obl^or,  or  who  mig^t  have  the  land  set  off 
to  him  on  execution,  should  not  hc4d  agunst  him ; 
the  grantee  or  the  judgment  creditor  acquiring  by 
the  deed  or  the  Levy  no  more  interest  iti  the  land  and 
buildings  than  the  original  holder  had. 

The  case  m  the  special  verdict  is  cme  very  com- 
mon, if  not  peculiar  to  this  country,  and  calls  lond^ 
for  judicial  interference;  and  we  consider  it  fitiriy 
embraced  by  the  principles  and  practice  which  wt*. 
tun  ejectment  at  common  law. 

In  days  of  ignorance,  the  old  maxim  of  cujus  est  to- 
ban  ejiu  est  usque  ad ctelum  prevailed;  but  it  has  been 
almost  entirely  done  away  in  the  more  modem  and 
more  enlightened  xraof£fff£fA jurisprudence.  The 
common  principles  of  justice  always  required,  if  the 
owner  of  land  gave  another  a  license  to  erect  a  buildiog 
upon  it,  subject  to  a  future  election  by  the  owner  n 
ther  to  pay  for  the  buidinga  or  vend  the  land,  t 
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interest  in  the  buildings^  and  such  possession  of  the  King 
land  as  is  necessary  to  the  enjoyment  of  it,  should  be  c  Jkn. 
secured  to  the  architect  undl  the  fulfilment  of  the  " 

contract,  and  that  such  interest  of  the  architect  in  the 
buildings  should  not  be  defeated  by  the  conveyance 
cf  the  land  to  a  third  person,  or  by  the  interference  of 
the  creditors  to  the  land  owner. 

We  therefore  consider,  that  by  the  common  law 
the  contract  relied -upon  is  such  as  gave  to  fVood- 
worth,  in  whose  shoes  we  stand,  a  right  of  entry  into 
the  premises  demanded ;  that  the  possession  of  tVaod- 
worth  was  such,  that  he  might  have  possession  deli- 
vered to  us  by  the  sheriff  under  the  writ  of  habert 
facias  possessionem;  that  he  could,  and  we  can  cm 
ouster  maintain  ejectment  upon  it ;  that  by  the  prin^ 
ciples  of  the  common  law,  the  contract  between 
fToodworth  and  Allen  being  accompanied  with  livery 
of  seisin  or  possession,  is  a  contract  upon  which 
ejectment  can  be  maintained  against  a  third  perscm ; 
that  the  Court  will,  in  conformity  with  the  English 
decisions,  carr}'  the  intent  of  the  parties  into  eflfect, 
and  decide  that  the  law  so  is  that  the  verdict  shall 
be  recorded  in  favour  of  the  plaintiff. 

Daniel  Chipman,  contra.  The  true  question  is, 
has  the  contract  between  Allen  and  fToodworth  so 
vested  the  property  of  the  dwelling-house  in  fFood- 
worth,  that  he  could  have  maintained  ejectment 
against  the  judgment  creditors  of  AHen,  when  set  off 
to  them  by  execution,  or  rather,  whether  the  credi- 
tors  of  fToodworth  can  maintain  it  against  the  credi- 
tors  of  Allen. 
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Kinf         .  We  consider  it  of  small  import  which  way  tUs 

Catiin.       question  u  ouid  be  decided  on  common  law  princi- 

*""''"^"~  pies ;  but  we  will  so  far  notice  the  cases  cited  as  to 

observe  tliat  they  are  not  in  |>oint. 

The  case  quoted  in  Morgan*s  Essays  does  not 
touch  the  present  question.  The  point  in  contest 
there  was  simply  who  owned  the  wine-cellar. 

But  allowing  Mr.  Marsh  the  full  force  of  the  au- 
thorities, they  amount  to  no  more  than  that  certain 
contracts  shall  hold  in  ejectment  against  the  con-^ 
tractor^  but  in  no  case  against  a  third  person.  In 
the  present  case,  IFoodworth  might  possibly  have 
maintained  ejectment  against  Alleji^  if  he  had  been 
ousted  before  the  attachments ;  at  least  he  might  have 
bad  relief  in  Chancery  to  compel  a  specific  perform- 
ance of  the  contract;  but  their  private  agreement 
shall  not  even  by  the  common  law  affect  their  credi- 
tors. It  is  observable,  that  in  the  case  of  Lord 
Abingtouy  quoted  in  Morgan*s  Essays^  the  Judges 
doubted  whether  the  contract  there  in  question  could 
affect  a  third  person. 

But  we  consider  the  common  law  principles,  be 
they  as  they  may,  controlled  by  our  own  statute. 

By  our  statutes,  livery  of  seisin  is  done  amy. 
Whether  the  land  passes  by  deed,  or  is  set  off 
execution,  the  perfecting  \ht  deed  w  the  levy 
the  land  without  further  ceremony,  and  with  thetaik«i 
passes  all  its  appurtenances.  .'(tjIhia 


h'tfvicni  sut.        Section  5.  of  the  act  regulating  the  con^ 
Also  «'L<r  Hot-  i^^  estates,  and  for  the  prevention  of  frauds 
wr*  €iiit.  p  ^^nm^ts^  ii  ^hai  jjl  dK:isii\&  or  other  conveyances  «ffi 

tenements  or  hereditaments,  lying  in  this 

ed  and  sealed  bv  the  party  granting  the  SUK^  kiM||p0   J 
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good  and  lawful  authority  thereunto,  and  signed  by        K\ng 
two  or  more  witnesses,  and  acknowledged  by  such       Catiin. 
grantor  or  grantors  before  a  Justice  of  the  Peace,  and  — — — 
recorded  at  length  in  tlie  clerk's  oflSce  of  the  town  in 
which  such  lands,  tenements  and  hereditaments  lie, 
shall  be  valid  to  pass  the  same  without  any  other  act 
or  ceremony  whatever.^' 

Here  the  whole  doctrine  of  livery  of  seisin  is  done 
away.  The  land  passes  by  the  deed,  and  imme- 
diately upon  its  execution  possession  attaches  to  the 
grantee  as  against  the  grantor  and  his  heirs,  and  upon 
the  record  of  it,  against  all  others  claiming  under 
him  or  them. 

Perhaps  it  may  be  said,  that  in  decisions  under 
this  statute,  if  a  second  purchaser  knew  of  a  former 
deed,  though  not  recorded,  he  shall  not  hold  against 
the  first  grantee,  though  his  deed  be  recorded  first ; 
and  it  may  be  msisted,  that  Catlin^  the  defendant, 
knew  of  the  contract  between  Allen  and  fFoodworth. 
But  we  consider  that  diere  is  a  wide  difference  be- 
tween  a  creditor  and  a  purchaser.  The  purchaser 
can  have  no  moral  inducements  to  interfere  with  and 
defeat  a  prior  contract ;  but  a  creditor  is  at  all  times 
countenanced  in  his  vigilance  to  secure  an  honest 
debt.  If  I  know  that  my  neighbour  has  taken  a  deed 
of  land,  I  ought  not  to  defeat  his  title  by  a  subsequent 
purchase,  and  the  procuring  my  deed  to  be  first  re- 
corded. But  if  we  are  both  creditors,  and  I  know 
thit  he  has  taken  out  a  writ  to  attach  the  land  of  our 
debtor,  I  may  lawfully  and  honesdy  hasten  to  secure 
ttiy  own  debt  by  a  prior  attachment,  and  the  law  will 
Avour  the  most  vigilantr 
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King  Section  3.  of  tlie  act  directum  the  levying  and 

CkiiiH.  servii^  elcecutiotis,  expressly  vests  the  title  of  tfall 
_  _  c. .  land  in  tlie  creditor.  "  All  executions  extended  and 
nL  1.  p  333,  levied  upon  any  houses,  lands  or  tenements  as  afore* 
said,  with  the  return  of  the  oHicer  thereon,  bring  re. 
corded  in  the  records  of  lands  of  the  town  in  whidi 
such  houses,  lands  or  tenements  are  situated,  or  in 
the  office  wherein  deeds  respecting  tlie  same  are  re- 
quired by  law  to  be  recorded,  and  also  returned  into 
the  office  of  the  Clerk  of  the  Court  or  Justice  of  the 
Peace  from  which  such  execution  issued,  and  then 
recorded,  shall,  as  against  such  debtor,  his  heirs  and 
as^gns,  make  a  good  title  to  the  party  for  whom 
such  estate  was  taken,  his  heirs  and  asugns  for  ever.** 
An  attempt  is  tnade  to  scout  the  dd  tnaxim  of 
eujus  est  solum,  Sec  but  if  this  maxim  is  to  be 
abandoned,  all  the  respect  shewn  by  ^  common 
law  and  by  various  statutes,  to  real  in  preference  to 
personal  estate,  will  be  done  away.  While  the  soil 
remains  sacredly  secured  to  him  who  hdds  the  fee 
by  the  solemnities  requisite  in  passing  the  sirae,  it 
may  be  covered  with  buildings  with  various  o 
who  may  claim  the  same,  if  the  dbctrine  < 
for  be  correct,  by  various  unrecorded  and  even  f 
tenures.  The  whole  object  of  our  statute  of  i 
is  lo  guard  the  rights  of  third  persons,  and  to  protect 
them  from  imposition ;  and  it  is  well  worthy  of  con- 
sideration whether  this  object  can  be  secured  if  thi> 
venerable  maxim  of  the  common  law  be  abandoned. 
A  purchaser  might  then  inspect  the  record,  find  the 
lee  of  a  lot  of  land  in  the  grantor  by  a  succession  of 
well  authenticated  deeds  from  the  sovereign,  i 
when '  he  had  parted  with  hu  purchase>i 


>vereign,  am    | 
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his  grantor  had  become  bankrupt,  so  that  he  could 
not  avail  himself  of  the  covenants  in  the  deed  war- 
ranting the  land  to  be  free  of  all  incumbrances,  might  ^ 
discover  that  the  buildings,  which  he  considered  as 

■ 

the  most  valuable  pan  of  the  purchase,  were  owned 
by  another,  and  be  exposed  to  be  ejected  ftom  his 
own  tee  by  the  possession  of  the  buildings,  which  is 
givea  to  the  plauitiff  in  ejectment 

But  it  seems  the  plaintiff  inclines  to  consider  the 
contract  between  Allen  and  fFbodworih  as  a  lease* 
But  a  lease  not  recorded  woidd  expose  a  third  person 
to  the  same  imposition  as  a  parol  contract.  I  may 
convey  the  fee,  and  my  grantee  be  afterwards  sur- 
prised by  a  lease  which  I  had  executed  for  999  years. 
This  would  completely  defeat  the  statute  of  frauds, 
but  it  would  he  more  incongruous  to  admit  of  soch 
a  lease  as  operating  upon  the  buildings  whilst  my 
grantee  had  the  fee  of  the  land. 
'  On  the  whole  we  contend,  that  thou^  the  coO'* 
tract  between  Allen  and  fToodwarth^  as  relative  to 
each  other,  might  have  been  sanctioned  in  ejectment, 
yet  it  can  never  affect  a  bona  fide  creditor  to  Allen; 
and  by  the  levy  of  our  execution  we  hold  the  fee  of 
IjQt  No.  2L  and  have  a  right  to  the  possession  of  it, 
its  apptsrtenanceSk 


fT.  C.  Harrington^  for  the  plaintiff.  It  seems  to 
be  granted,  that  by  common  law  ejectment  would 
liave  lain  in  fisivour  of  fToodworth  against  AUen^  if 
the  former  had  been  ousted  by  the  latter ;  but  it  b 
IBontended,  that  the  plaintiff  cannot  as  a  third  person 
■maintain  it.  Tins  will  naturally  lead  to  the  inquiry 
nlo  what  r^hta  we  acquired  by  the  levy  of  our  exe- 
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cution.  Our  levy  was  on  the  lOih  of  Jfiril,  1799, 
and  was  made  under  the  statute  oi  March  7th,  1797, 
entitled,  an  act  directing  the  levying  and  serving  of 
executions.  This  statute  is  familiar,  and  without  in- 
vestigating it  particularly  we  confidendy  assert,  that 
in  all  cases  where  an  execution  is  levied  on  homes  or 
lands,  all  the  intc.'est  which  the  debtor  held  in  them 
at  the  date  of  the  levy  passes  to  the  creditor.  All  the 
rights,  and  no  more,  which  the  debtor  held  at  such 
time,  are  vested  by  the  levy  in  the  creditor.  What 
interest,  what  rights  had  Woodworth  in  the  premises 
demanded  ?  It  appears,  that  the  fee  of  the  land  was 
in  Allen.  He  contracted  with  Jfoodworth,  that  if  he 
would  erect  a  house  on  the  land,  when  it  was  finished 
he  would  pay  for  the  house  or  sell  the  land  to  him. 
The  possession  of  the  land  was  therefore  deJivered 
to  Woodworth,  who  had  a  qualified  interest  both  in 
the  house  and  land,  and  had  a  legal  as  well  as  equita- 
ble right  to  retain  possession  both  of  the  land  and 
building  until  the  contract  had  been  fulfilled  by  the 
election  of  Alien  to  pay  for  the  house,  or  vend  and 
convey  the  land.  Before  this  election  was  made,  the 
creditorsof  ^ow^orfA  and  .^jVi°R  both  attached.  We 
attached  the  house  as  the  property  of  WoodworA, 
and  acquired  by  the  levy  of  our  execution  all  the  in- 
terest,  all  the  rights,  both  in  the  house  and  land, 
which  Woodworth  had  possessed. 

The  defendant,  in  the  right  of  his  wife,  attached 
the  lands  as  the  estate  of  .^jSAm.  and  acquired,  by  tttf 
levy  of  his  execution,  all  the  interest,  atl  the  rights, 
which  AUen  had  at  the  date  of  the  levy.  Sensible 
that  the  property  of  the  dwelling-house  was  never  in 
AUent  the  defendant,  as  appears  by  the  officer's  J^^ 
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turn  of  the  writ,  excepted  it  in  his  attachment,  de-         ^'"ff 
scribing  it  as  the  property  of  JVoodworthy  neither  was        Catiin. 
it  appraised  to  him  in  the  levy  of  his  execution. 

With  the  knowledge  of  all  these  facts,  the  plaintiff 
now  attempts  to  hold  property  fdf  which  he  never 
paid,  and  to  defeat  us  of  an  honest  debt  in  defiance  of 
the  common  principles  of  justice.  But  it  seems, 
blinded  by  his  interest,  he  has  lapsed  into  a  vulgar 
error,  and  imagined  that  the  law  will  give  him  what 
common  justice  would  deny  him. 

He  is  sensible  that  he  ought  not  in  equity  to  hold 
property  for  which  he  never  paid  a  cent.  His  con- 
science informs  him,  that  it  is  unjust  to  defraud  the 
plaintiff.  He  acknowledges,  that  if  the  plaintiff  had 
purchased  by  deed  of  Alleriy  and  he  had  taken  a  sub- 
sequent deed,  knowing  of  the  former  deed,  though 
he  should  have  recorded  his  deed  first,  it  would  not 
have  held  against  the  plaintiff.  But  he  says,  credi- 
tors do  not  stand  on  the  same  ground  as  purchasers ; 
and  yet  the  statute  last  read,  by  making  no  such  dis- 
tinction, puts  them  precisely  on  the  same  ground. 

As  a  salvo  to  his  conscience,  he  principally  relies 
on  an  almost  obsolete  maxim  of  the  law,  which  un- 
doubtedly, in  the  first  rude  essays  of  English  juris- 
prudence, when  the  rights  of  property  were  by  no 
means  distinctly  understood  or  pointed  out,  operated 
as  a  beneficial  general  rule ;  and  it  may  be  considered 
as  a  general  rule  in  even  the  more  enlightened  aera  of 
the  municipal  law;  but  this  maxim,  when  carried 
rigidly  into  operation,  bade  such  bold  defiance  to  the 
common  notions  of  right  and  wrong,  that  perhaps  no 
general  rule  has  more  exceptions,  than  that  he  who 
owns  the  ground  owns  every  thing  upon  it.    Hence 

47 
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King  we  find  in  the  books  numerous  cases  wherein  the 
Catiin.  right  of  the  owner,  or  he  who  is  interested  in  build- 
'  ings  or  property  placed  on  or  growing  out  of  another 

man's  Land,  are  sanctioned  in  the  Courts.  Hence 
the  doctrine  of  eaiblements,  &.c.  And  the  nice  dis- 
tinction between  that  which  is  nailed  and  that  which 
is  screwed  to  a  building  by  a  tenant,  is  but  a  vulgar 
and  natural  effort  to  avoid  this  unjust  maxim. 

On  the  whole  we  contend,  that  Allen  made  a  legal 
contract  with  ff^oodwort/i;  that  it  was  accompanied 
with  livery  of  seisin ;  that  IFoodworth  liad  the  right 
of  entry,  and  would  have  continued  to  hold  it  until 
the  contract  between  him  and  Allen  was  fulfilled ; 
that  in  case  of  ouster  by  Allen,  Woodworth  might 
have  maintained  ejectment,  and  the  dwelling-house 
would  have  been  a  proper  subject  for  the  writ  of 
habere  Jacias  possessionem. 

That  by  our  statute  the  plaintiff,  by  the  levy  of  his 
execution,  was  invested  with  all  the  interest  and 
rights  of  IVoodworth  in  the  premises  demanded. 

1"hat  the  defendant,  by  the  levy  of  his  execution, 
was  put  into  the  shoes  of  Allen  ;  that  he  could  not  by 
the  levy  take  more  interest  in  the  land  than  Allen  the 
debtor  had :  that  Allen's  interest  in  Uie  land  was  a 
qualified  interest  subject  to  the  contract ;  the  fee  of 
the  hind  may  be  said  to  have  been  in  abeyance  until 
the  fulfilment  of  the  contract. 

Therefore  if  TFoodworth  could  hnve  maintained 
ejeclmtni  upon  ouster  bj'  Allen,  we  can  maintain  it 
against  his  judgment  creditor,  the  defundant. 

That  in  an  equitable  view  of  the  subject,  (for  in 
cases  which  may  be  any  wise  doubtful  the  courts  of 
law  will  always  be  moved  by  considerations  ofcqui^,) 
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as  the  defendant  never  attached  or  comprised  the         ^^^s 

value  of   the  dwelling-house  in    the  appraisement       Caiiin. 

which  was  made  on  the  levy  of  this  execution,  he 

ought  not  to  hold  that  for  which  he  has  never  paid. 

That  as  our  demand  against  JFoodivorth  was  bona 

^dey  we  ought  not  to  be  defeated  of  it  in  a  Court  of 

Justice,  contrary  to  the  common  principles  of  jus-  ♦ 

tice. 

The  Court  directed  judgment  to  be  entered  for 
the  plaintiff. 

Amos  Marsh  and   TVilliam  C.  Uarmigtoriy  for  the 
plaintiff. 

*  Daniel  Chipman  and  FAnathan  KeyeSy  for  the  de- 
fendant. 


CASES 

DETKRMINEU  IN  TUB 

SUPREME  COURT  OF  JUDICATURE 
STATE  OF  VERMONT. 


ADDISON  COUNTY,  JANUARY  TERM, 
A.  D.  1802. 


JOJ^ATHAJV  ROBIJVSOJ^,  Chief  Judge. 
UOYJLI.  TYLER, 
STEPUEJ^  JjiCOBt 


'     >  Aatulant  Judgu. 


Justus  Bellamy  against  Joseph  Corban. 
On  compUint      THE  defendant  filed  his  complaint  for  the  noif- 

(ot     Uie     non-  *^ 

entry  of  a  writ  entry  bf  a  writ  of  error. 

of  error,    the  i.   .      ,-,  j-.  n- 

■T)tere*t  must        Judgment  of  the  County  Court  animicd. 
^m  the  date      And  HOW  the  defendant  contended  for  tlic  compu- 
tlon'Sntbe^-  tation  of  interest  from  the  day  of  the  ixntltring  the 
gin«i   judg-     original  judgment. 

Sedper  Curiam.  The  interest  here  allowed  under 
the  term  "  damages,"  is  expressly  pvcn  by  the  sta- 
tute "Jor  the  delay  occasioned  by  the  writ  of 
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The  impetration  of  the  present  writ  was  subsequent      BeiUmy 
to  the  issuing  the  writ  of  execution  on  the  original       Corban.  . 
judgment.     The  plaintiff  below  *  might  have  taken 
out  his   writ  of  execution  immediately   upon  the 
rising  of  the  Court.    If  he  did  not,  it  was  his  own 
neglect,  and  he  shall  not  charge  his  laches  on  the 
plaintiff  in  error.     In  cases  where  the  supersedeas 
operates  hardly,  the  Court  have  ample  power  to  re- 
munerate the  original  plaintiff  "  in  double  costs  at  Vermont  sut. 
their  discretion."  vo.    .  p. 

Let  the  interest  be  computed  from  the  day  of  the 
date  of  the  WTit  of  execution. 

Josias  Smithy  for  the  complainant. 


Richard  Pearse,  Appellee, 

against 
Moses  Goddard,  Appellant. 

AND  now  the  S2ad  Bichard  Pearse,  appellee,  com-  When  Uie  ap- 
plaint  makes,  that  by  the  consideration  of  the  County  fciiwd.  the  ap^ 
Court  holden  at  Middlebury,  witKin  and  for  the  Coun-  ^\^  rcompWnt 
ty  of  Addison  aforesaid,  on  the  first  Monday  of  March,  JJ^  *non  "ifti^^ 
A.  D.  1 801,  he  recovered  judgment  against  the  above-  \l^^^^^  d^ST' 
mentioned  Moses  Goddard  for  the  sum  of  353  dols.  33  ^ccovep  12  per 

cent,     as    in- 

cts.  damages,  and  the  sum  of  11  dols.  45  cts.  costs  of  crease  of  da- 
suit  ;  from  which  judgment  the  said  Moses  appealed  must  take  his 
to  this  present  term  of  the  Supreme  Court,  and  on  costs  in  the  ac- 
the  first  day  of  the  term  entered  his  appeal  in  said  ^'^"  *PP«»i«^ 


3T4 
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Peine        Couil ;  but  On  the  sixth  day  of  the  same  term,  being 

Goddird.      thrice  solemnly  called  to  prosecute  his  said  appeal  to 

■  effect,  did  not  appear,  but  thereof  made  default,  which 

default  is  regularly  entered  on  tlie  docket  of  the  said 

Supreme  Court. 

Now  the  complainant  having  here  ready  in  Court 
to  be  produced,  attested  copies  of  said  judgment 
and  other  necessary  evidence,  prays  the  Court  to 
affirm  said  originul  judgment  with  additional  costs, 
and  allow  the  complainant  appellee  interest  on  tiic 
damages  so  by  him  recovered  as  increase  of  damages 
occasioned  by  the  appellant's  delay  in  neglecting  to 
enter,  and  prosecute  said  appeal  to  effect  at  the  rate  of 
twelve  per  centum  per  annum,  as  is  provided  by  the 
rtrtiumi  Stat,  fourth  scction  of  the  act  entided,  an  act  constituting 
»o .  .  p.  ^^^  Supreme  Court  of  Judicature  and  County  Courts, 

defining  their  powers,  and  regulating  judicial  pro- 
ceedings. 

By  his  attorney, 

S.  MiUer. 


I'he  question  made  is,  shall  riils  complaint  be 
sustained  ? 


Jacob,  Judge.    This  complaint  is  novel ;  b«fr%' 
consider  tlie  judgment  of  the  Court  bcIo\\'  ought  to 
be  affirmed,  and  the  damages  increiisied  by  tlie  twelve 
per  cent,  interest. 

The  object  of  the  Legislature  was  to  prevent  un* 
necessary  delay  in  the  collection  of  debts.  They 
have  therefore  enacted,  that  if  an  appellant  shall  ne- 
glect to  enter  and  prosecute  his  ai)peal  to  effect;,  J> 
shall,  upon  complaint  made  by  the  appellee, 
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firmation  of  the  original  judgment,  remunerate  the       Pctwe 
appellee  by  increase  of  damages  occasioned  by  his      G^ddard. 
delay,  at  the  rate  of  twelve  per  centum  per  aimum.       — ^-— — 

It  appears  to  me,  that  this  salutary  statute  check 
upon  the  delays  of  debtors  would  be  entirely  evaded 
by  permitting  the  appellant  to  make  a  mere  formal 
entry  of  his  appeal^  and  then  instantly  suffer  a  de- 
fault. 

« 

Tyler,  Judge.  The  words  of  the  statute,  *^  shall 
neglect  to  enter  and  prosecute  his  appeal  to  efiect," 
are  in  the  conjunctive.  The  appellant  must  neglect 
both,  or  he  is  not  liable  on  complaint  to  the  payment 
of  the  1 2  per  cent,  interest ;  otherwise,  if  in  the  dis- 
junctive,  "  neglect  to  enter  or  prosecute,"  if  he  then 
had  failed  in  either,  I  should  have  been  for  sustaining 
the  complaint. 

Chief  Judge.  I  am  in  opinion  with  Judge  Tyler. 
Further  it  appears  to  me,  that  if  we  sustain  this  com- 
plaint,  we  shall  encounter  a  difficulty  in  disposing  of 
the  proceedings  already  had  upon  the  appeal.  Here 
is  a  default  entered,  and,  to  make  the  record  com- 
plete, costs  must  be  taxed  and  damages  ascertained. 
And  although  the  general  practice  has  been,  when  a 
party  suffering  a  default  intends  to  be  heard  in  the 
assessment  of  damages,  that  the  default  is  suffered 
under  a  rule  that  the  defendant  shall  be  heard  in  da- 
mages, yet  as  the  statute  provides,  that  "  when  judg-  vemumt  sut. 
*ment  shall  be  rendered  by  default,  or  on  demurrer,  ^^ '  ^'  ^'  ^^' 
in  any  Court  in  this  State,  the  Judges  of  such  Court 
shall  have  full  power,  by  themselves,  by  tlie  Jury  in 
Court,  die  report  of  the  clerk,  or  the  report  on  oath 


376  ADDISON  COUNTY, 

Peanc  of  onc  or  niorc  judicious  person  or  persons,  to  be 
GodcUri.  appointed  as  an  inqnest  by  the  Court  to  ascertain  the 
sum  due."  I  do  not  conceive  we  could  bar  the  ap- 
pellant from  yet  being  heard  in  damages  on  the  de- 
fault. In  which  case  there  would  be  a  complete 
judgment  on  the  appeal,  and  another  judgment  on  the 
affirmation  under  the  complaint  if  it  should  be  sus- 
tained, and  full  costs  in  both;  and  perhaps  the  result 
of  the  inquirj-  after  damages  upon  the  default  might 
lessen  the  judgment  in  the  Court  below  to  a  sum 
merely  nominal. 

I  will  observe  further,  that  a  default  entered  on 

the  docket  is  not  by  our  practice  conclu^ve  against 

a  party  until  after  the  rising  of  the  Court.    The  sta- 

VermoM  Slat,    tutc  provides,  that  after  default  recorded  and  judg-- 

A  '<ief«uit  en.  ment  entered  thereon,  if  before  the  third  day  inclu- 

'tSStet"l.'^ot  sive  of  the  first  day  of  the  sitting  of  the  Court,  the 

rtr'rUinV"rf  defendant  shall  come  into  Court  and  move  for  a  trial, 

the  Court.         he  gi,^^]i  bg  admitted  to  it  upon  paying  to  the  adverse 

party  his  legal  costs.     The  Court  have  considered 

this  statute  provision  to  apply  onlj-  to  cases  where 

there  has  been  no  appearance  by  the  defendant  In 

Court ;  therefore,  in  those  cases  which  the  statute  did 

not  reach,  it  has  been  the  practice  of  the  Court  on 

motion,  under  considerations  of  equity,  fo  take  off  a 

default  at  any  day  of  the  term,  under  a  rule  securing 

to  the  adverse  party  ample  compensation  for  all  t^ 

inconveniences  he  may  sustain  by  it. 

The  complainant  had  leave  to  disrontinilt 
judgment  entered  upon  the  default. 

Samuel  Miller,  for  appellee. 
Josias  Smith,  for  appellant. 
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AbeUs 

V. 

Chlpman. 


Andrew  Abells 

'  against 

John  Chipman,  Esquire, 
Sheriff  of  Addison  County. 

TRESPASS  on  the  case,  for  an  escape.  ^      ^^^  ^^j. 

The  declaration  sets  forth,  that  the  plaintiflT,  on  render  of  the 

*  pnncipal     by 

the  10th  day  of /w/y,  1795,  purchased  out  his  writ  of  Ws  bail  on 
attachment  against  one  Benjamin  Barnes^  returnable  in  a  justice's 
before  Roswell  Hopkins^  Esquire,  one  of  the  Justices  jristrate 


can  or- 


of  the  Peace  within  and  for  said  County,  on  the  18th  ^l  cJ^od^of 
of  said  July.  That  he  committed  this  writ  to  Azariah  "^^^^^^^l^ 
Painter,  the  sheriff's  deputy,  who  arrested  the  body  ^®  nnx)^  such 

^  .  .  present,  he  can 

of  Barnes,  and  took  one  Risden  as  bail.  That  on  the  appoint  one, 
day  of  the  Court,  in  open  Court,  Risden  dehvered  up  tain  him  upon 
his  principal.  That  the  sheriff's  deputy,  Painter,  o/ the^'magis- 
being  present,  the  Justice  commanded  Barnes  into  ju*^ic€'8*  Court 
his  custody,  but  that  Painter  refused  to  take  charge  buf  tTeTS 
of  him,  whereby  he  escaped  and  went  at  lar^e.    That  S^}^^?\  j"»\»fy 

'  •'  *  «  detaining    his 

judgment  in  the  Justice's  Court  was  rendered  for  the  p"»oncr    one 

•*      ^  ^  moment     after 

plaintiff;  defendant  appealed,  and  plaintiff  recovered  the   Court    h 

ni't  irf-t  j^ni  r  adjourned,  with 

a  final  judgment  at  the  County  Court  for  the  sum  of  or  without  day, 
7/.  2^,  lawful  money,  damages,  and  8/.  2s.  9d.  lawful  mittimus  from 
money,  costs  of  suit     That  within  thirty  days  from  ^  ®  J^*^<^- 
the  rendering  of  the  final  j'udgment,  he  purchased  out 
his  writ  of  execution  against  Benjamin  Bariiesy  and 
delivered  it  to  the  same  sheriff's  deputy,  who  in  due 
time  returned  it  noji  est.   Profert  made  of  the  records 
of  the  several  Courts,  and  an  averment  that  the  plain- 
tiff hath  totally  lost  his  debt  by  the  escape. 
Plea  not  guilty,  and  issue  to  the  Jur}\ 

48 
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AbeU»  It  appeared  from  the  records  of  the  Justice's  Court, 

chipawn-     that  Oil  the  original  writ  the  following  return  was  in- 
-~~——^  dorsed; 
Date. 

Then,  in  obedience  to  this  precept,  I  arrested  the 
body  of  the  within  named  Benjamin  Barnes,  and  ac- 
cepted Onesiphorus  Risden  as  bail  for  his  appearance 
at  Court,  and  caused  him  to  indorse  his  name  on  the 
writ. 

Azariah  Painter^  Sheriff's  Deputy. 

It  also  appeared,  that  Risden  delivered  up  Barnes 
in  open  Court;  that  the  Justice  directed  Azariah 
Painter,  then  present,  to  take  charge  of  him. 

The  other  allegations  in  the  declaration  were  con- 
ceded. 

The  single  point  made  in  the  defence  was,  that 
after  rendering  the  principal  into  Court,  and  his  com- 
mitment by  order  of  the  Justice  to  the  custody  of  die 
officer,  he  was  not  obliged  by  law  to  keep  ot  commit 
him  to  gaol  without  a  mittimus  from  the  Justice. 

To  this  it  was  replied,  that  no  mittimus  was  made 
out,  because  the  officer  repeatedly  rtfused  to  take 
Barnes  into  custody. 

The  plaintiff  offered  to  prove  this  by  parol  testi- 
mony. 

Sedper  Curiam.  It  cannot  be  admitted.  The  of- 
ficer s  refusal  is  dehors  the  record,  which  merely 
^cws  that  the  Justice  ordered  Barnes  into  custody. 
Indeed  this  circumstance,  if  it  existed^  would  bavc 
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l)een  very  improperly  attached  to  the  record.    When       AbeUa 
a  magistrate  of  this  State  commands  a  proper  officer      CMpmui. 
to  do  a  legal  duty,  his  consent  is  to  be  presumed.         — -— — 

The  cause  now  went  to  the  Jury,  upon  the  speci- 
fications of  the  record. 

The  Court,  in  their  charge  to  the  Jury,  observed, 
that  they  had  no  doubt  but  that,  upon  the  surrender 
of  the  principal  by  bail  on  mesne  process  in  a  Jus- 
tice's Court,  the  Justice  had  power  to  order  him  for 
the  time  being  into  the  custody  of  a  proper  officer. 

The  statute  provides,  **  that  where  no  proper  offi-  Vemumt  St»t. 
cer  shall  attend  any  Justice's  Court,  and  it  is  neces- 
sary there  should  be  some  officer  for  the  due  exer- 
cise of  his  or  their  respective  jurisdictions,  such  Jus- 
tice or  Justices  shall  have  power  to  appoint  some 
proper  person  to  fill  the  place  of  such  proper  officer.'* 

Here  a  projxir  officer,  the  defendant's  deputy,  was 
present. 

But  this  power  in  the  Justice  to  order  into  custo- 
dy, and  in  the  officer  to  hold  his  prisoner  without 
written  precept,  can  operate  only  while  his  Court  is 
in  session. 

This  Court  possess  no  such  plenitude  of  power  as 
to  imprison  a  person  beyond  the  limits  of  their  ses- 
sion. 

In  cases  where  the  surety  on  mesne  process  sur- 
renders his  principal  in  a  Justice's  Court,  it  is  the 
duty  of  the  Justice  to  order  the  person  surrendered 
into  the  custody  of  a  proper  officer,  if  there  be  one 
present ;  if  not,  he  is  to  appoint  some  suitable  person 
(o  fill  the  place  of  such  proper  officer^  and  order  him 
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into  his  custody.  If  judgment  final  be  rendered  for 
the  plaintiff,  he  should  make  out  his  writ  of  execu- 
tion before  the  rising  of  his  Court,  that  the  defendant 
may  be  charged  with  it.  But  in  cases  where  the 
cause  is  continued  to  an  adjourned  session  of  the 
Justice's  Court,  or  Avhere  an  appeal  is  taken  to  the 
Countj'  Court,  the  Justice  should,  before  he  ad- 
journs his  Court,  make  out  and  deliver  to  a  proper 
officer  a  mittimus  in  due  form,  stating  therein  the 
grounds  of  issuing  it,  and  commanding,  in  and  by 
the  authority'  of  the  State,  such  officer  to  commit  the 
prisoner  to  the  common  gaol  of  the  County,  and  like- 
wise commanding  the  keeper  of  the  prison  to  receive 
and  him  safely  kee[}  fvithin  said  prison,  until  he  shall 
be  liberated  by  due  course  of  law  ;  and  of  these  pro- 
ceedings  the  Justice  sliould  make  record. 

If  this  be  omitted,  the  officer  cannot  one  moment 
after  the  rising  of  the  Justice's  Court  be  justified  in 
holding  his  prisoner,  and  therefore  cannot  be  charge- 
able with  his  escape. 

Verdict  for  the  defendant,  and  his  costs. 

Samuel  Afitler  and  Josias  Smith,  for  plaintiff.         '• 
Amos  Marsh  and  Daniel  CMpman,  forATendant. 
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David  Morton  agaimt  Joshua  Wells. 

THIS  was  an  action  on  the  case,  brought  to  reco- 
ver one  hundred  dollars,  forfeited  for  the  non-fulfil- 
ment of  a  contract. 

The  plaintiff  declared  in  substance  on  the  following 
contract : 

On  agreement  this  day  entered  into  between  Jo- 
ifhua  Wellsj  of  Salisbury ,  in  the  County  of  Addison^ 
on  the  one  part,  and  David  Morton^  of  Middleburi/j 
State  of  Massachusetts^  on  the  other  part,  to  wit : 
The  said  JVelk  agrees  to  sell  to  the  said  Morton 
eighty  acres  of  land  lying  in  good  farm  off  of  the 
south  side  of  his  the  said  fFells^s  farm  he  now  lives 
on,  for  the  sum  of  nine  dollars  per  acre,  and  to  pro- 
cure a  good  warrantee  deed  of  the  samcy  when  he  hath 
received  333  dols.  34  cts.  in  six  weeks  from  thisi 
date,  and  the  remainder  to  be  paid  by  the  first  day  of 
December  J  1800;  286  dols.  67  cts.  in  cash,  and  the 
remainder  in  neat  cattle.  And  die  contracting  parties 
further  agree,  that  if  either  of  them  fails  or  forfeits 
the  aforesaid  agreement,  he  shall  forfeit  to  the  other 
one  hundred  dollars^  to  be  recovered  by  law  tlie  same 
as  a  note  of  hand  for  value  received. 

In  witness  whereof  the  contracting  parties  hereunto 
set  their  hands  the  6th  day  of  November ^  in  the  year 
of  our  Lord,  1799. 


Joshua  WeUs. 
David  Mortoff. 


In  presence, 

Elisha  Mortor\» 
John  Chipmdrh 


Morton 

V. 

Wells. 


382  ADDISON  COUNTY, 

Mortoa  The  general  issue  joined,  and  put  to  the  Jury-. 

WclU. 

•~~~—^       The  plaintiff  offered  to  read  the  written  contract. 

Objected  to  for  this  variance.     The  declaratioB 

sets  forth,  that  the  defendant  agreed  to  "  sell  and 
convey  eighty  acres  of  /its  farm"  and  the  written  ■ 
contract  is,  "  to  procure  a  good  warrantee  deed  of 
tlie  same." 


When  m  party.      Sed per  Curiam.  The  plaintiff  has  declared  in  sub- 

decUre*  in  sub-  i  '      i  i  i  - 

■uace  upon  a.  btonce,  and  not  m  nac  verba  upon  the  wntten  con- 
toirt,'^e'^^"iIoi  *ract.  The  contract  exhibited  is  substanUally  the 
fortrltir  M-  s^*"^  "'i*'*  ^^'^^  declared  u;>on. 

prcu  vordi  of 
the  contract  in 

hi*  decUration.  'Hie  plaintiff  now  offered  to  shew  by  die  sub- 
scribing witnesses,  that  the  defendant  agreed,  at  the 
time  of  die  contract,  to  receive  payment  in  bills  of 
the  bank  of  the  United  States. 

Samuel  Miller,  for  defendant.  We  object  to  Ae 
admission  of  such  evidence.  When  parties  reduce 
their  contract  to  writing,  and  it  is  duly  signed  and 
attested,  the  law  will  confine  them  to  the  fvriting. 
Neither  party  shall  controvert  it  by  parol  testimony. 
Certainly  it  would  be  dangerous  to  control  written 
contracts  by  the  loose  obser^-ations  of  p;irties. 

rtacontrMtln       Sed  per  Curiam.    The  position  laid  domi  is  ccr- 

wnting  men-  '  ' 

tioni  ft  lum  in  rect ;  but  the  evidence  adduced  goes,  not  to  contro- 

dolUn  and  .  ° 

eenu.theCourt  vcrt  but  to  explain  the  mtenuon  of  the  parties.     The 

«rillpennit  itto  ...  .        ,  , 

be   riiewn    in  expression  in  the  contract  simply  states  the  amount 

eridencc,    that 
'  the  turn  wa*  to  be  paid  in  United  State*  baDkl»IUj  thJi  |;tang;nMta  controvert  but  to 
esplain  the  contract. 
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•f  333  dols.  34  cts.     Though  bills  of  the  United      Monon 
States  bank  cannot  be  lawfully  tendered  in  payment,       Weiu. 
yet  in  fact  they  pass  current  at  par  with  gold  and  sil-  — — — 
ver  in  all  our  common  bargains  and  sales.     The  evi- 
dence that  the  defendant  agreed  to  receive  them,  and 
that  at  the  very  time  of  the  signing,  is  a  rational  ex- 
planation of  the  contract. 

Let  the  evidence  be  admitted. 

Tyler,  Judge,  dissenting.  It  was  fully  proved, 
that  the  defendant  agreed  to  receive  payment  in  bills 
€f  the  United  States  bank. 

It  further  appeared  in  evidence,  that  on  the  18th 
day  of  December y  1799,  the  plaintiff  had  procured 
bills  of  the  U.  S.  bank,  to  the  amount  of  the  first  pay- 
ment ;  that  on  the  evening  of  the  same  day,  between 
eight  and  nine  o'clock,  he  went  to  the  defendant's 
house,  who  was  from  home ;  and  there  producing  a 
bundle  of  bank  bills  of  the  bank  of  the  U.  S.  said  he 
had  come  to  pay  PTe/k  333  dols.  34  cts.  and  to  de- 
mand a  deed  according  to  contract. 

It  appeared  also,  that  the  day  before  the  defendant 
had  observed  to  one  of  the  attesting  witnesses  to  the 
contract,  that  if  Morton  failed  to  make  payment,  he 
should  prosecute  him  for  the  100  dollars;  and  on  the 
morning  of  the  day  of  the  tender,  the  defendant  ac- 
knowleilprcd  that  he  had  conveyed  the  farm  by  deed 
to  Gamaliel  Painter ^  Esquire ;  and  concluded,  that  if 
Morton  tendered  the  money,  he  must  lose  the  100 
dollars. 

The  defence  to  the  Jury  was,  that  this  tender  was 
not  good. 
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Morton  First.  That  the  bills  were  not  counted  at  the  time 

weiu.        of  the  tender. 

'       Secondly.  ITiat  the  tender  was  made  after  sun- 
setting. 

Samuel  Miller.  To  make  a  tender  good,  it  is  ne- 
cessary that  the  money  or  other  thing  should  be  so 
exhibited  to  the  view  of  the  party,  as  that  he  may  be 
able  to  determine  whether  there  be  sufficient  to  fulfil 
the  contract,  otherwise  he  may  part  with  his  property 
for  nought. 

It  is  therefore  laid  down  in  the  books,  that  it  is  not 
enough  for  the  perM)n  who  intends  to  make  a  tender 
to  say,  I  am  ready  to  pay  the  debt,  or  to  perform  the 
duty ;  but  he  must  make  an  actual  offer  to  pay  the 
one  or  perform  tlie  other. 

The  mortgagor  said  to  the  mortgagee,  *'  I  am  here 
ready  to  pay  you  the  money  due  upon  the  mortgage," 
but  at  the  same  time  kept  die  money,  which  was  in  a 
bag  under  his  arm.  This  n'as  holden  not  to  be  a  good 
tender.    Bac.  Abr.  vol.  6.  p.  447. 

Considering  the  nature  of  the  payment,  it  was  pe- 
culiarly incumbent  on  the  plaintiff  to  allow  our  cUccC 
a  fair  opportunity  of  inspecting  the  propcrt}'  tendered; 
for  it  is  a  melancholy  fact,  that  even  in  our  transac- 
tions widi  tlie  honest  part  of  the  community,  the  . 
most  cautious  dealer  will  find  more  or  less  counter.  . 
feited  bills  in  every  payment  made  to  him.     We^do 
not  wish  to  impute  any  improper  design  in  the  dit-  ^ 
fcndani,  but  surely  when  we  are  dealing  with  lhe_ 
most  honourable,  and  bank  bills  arc  the  mcdiuipua^ 
degree  of  circumspection  is  necessary. 
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Upon  the  second  point  the  law  is  express.  Al-  Morton 
though  the  party  who  ought  to  pay  money  or  deliver  Weiu. 
goods,  has,  until  the  uttermost  convenient  time  of  the  ■ 

last  day  limited  for  the  payment  or  delivery  to  pay 
the  money  or  deliver  the  goods,  a  tender  is  not  good, 
unless  there  be,  after  it  is  made,  time  enough  before 
the  sun  sets,  to  examine  and  tell  the  money,  or  to 
examine  and  take  an  account  of  the  goods:  for  if  a 
man  should  be  compelled  to  receive  either  money  or 
goods  in  the  dark,  there  would  be  great  danger  of  his 
being  imposed  upon.    Bac.  Abr.  vol.  6.  p.  453. 

JLott  Hall,  for  the  plaintiff.  TTie  law  cited  by  our 
opponents  on  the  first  point,  is  certainly  correct,  and 
strictly  applicable  in  cases  where  the  creditor  is  pre- 
sent: but  if  he  will  wilfully  absent  him  from  the  place 
where  and  at  the  time  when  the  tender  is  to  be  made, 
it  could  be  of  no  benefit  to  him  to  have  the  money 
inspected  and  counted  in  his  absence;  and  he  is 
estopped  from  saying  the  money  was  not  counted, 
which,  whether  counted  or  not,  he  had  unequivocally 
declared  by  his  absence,  he  was  predetermined  not 
to  receive. 

When  a  man  incapacitates  himself  from  perform- 
ing a  contract  on  his  part,  he  shall  take  no  advantage  -  *^ 
ti  the  informality  of  a  tender  made  by  the  other 
party. 

Therefore  the  rule  of  tender  before  sunsetting  may- 
be good  in  general  cases ;  yet  in  the  present  case,  as 
the  defendant,  by  conveymg  the  land  to  Judge  Pain* 
ter^  had  voluntarily  incapacitated  himself  from  exe- 
cuting a  deed  to  the  plaintiff  according  to  his  con« 
met,  he  shall  not  now  say  the  tender  was  made  afrgy 
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MotUD       tlie  suQ  went  down.  I  refused  to  receive  because  it 
Weil*.       was  too  dark  to  count  and  inspect  the  bills.     For 
'—~—^~  gygn  iiafi  hg  been  present,  and  the  bills  counted  in 
the  clearest  sunshine,  and  inspected  by  the  cashier  of 
the  bank,  he  could  not  have  received  it,  for  it  is  ob- 
vious he  could  not  have  fulfilled  his  contract. 

The  Court,  in  their  charge  to  the  Jury,  after  stating 
To  make  « ten-  the  evidence,  observed, 
pmy^»t,*«      That  to  make  a  tender  good,  the  party  must,  at 

rf'the'i^tully   *^^  ^^^^^  *''"^'  °^  *^  ^^  ^y  "*^^^^  ^^"^  of  the  COD- 

tte*''cJAl^t'*^  tract,  before  the  sun  sets,  proceed  to  the  dvvellii^- 
urore  the  lun  housc,  or  Other  usual  place  of  abode,  of  him  to  whom 

■eU,  proceed  to 

the  dweUinr-    the  tender  IS  to  be  made,  if  no  other  place  be  pro- 

houK,  or  oUier     -  ,    ,  ,        ,  ,    .  i  i 

usual  place  uf  vided  by  the  contract,  and  there  produce  the  money 

thorn  *the'?en-  Of  goods,  and  offcr  to  Comply  with  ^  contract  oo 

tMJ*"  ir"no^  ^^  part    But  if  the  other  party  contracting  is  absent, 

wlridldbvJl^  he  has  no  occasion  to  count  the  mone}',  or  particu- 

^n'^nt^i^  larly  display  the  goods.     It  will  be  sufficient  that  he 

the  money  or  has  already   shewn  to  the  witnesses,  that  he"  has 

goodi,  andDiIer 

0  comply  with  brought  With  him  and  comequently  tenders  to  tbc 


But  if  the  ad-  amouut ;  and  If  the  other  party  is  present,  and  refuse! 
Ib^tf*OT^re-  to  receive  the  money  or  goods,  or  to  perform  the 
MM  to''wsK^  contract  on  his  part,  there  will  then  be  no  occasiofl  to 
Sjld"  mT«  in-  '^°""'  *^  money,  or  particularly  display  the  good^ 
capable  of  per-      But  if  he  to  whom  a  tender  upon  a  contract  to  lie 

Iortnin{f  the.  .  ,        ,  ^ ''  " 

contnu:t,  he    nvule  IS  at  the  time  absolutely  incapable  of  peribiiik 

need  not  count  .  ,.  _,  ii,"^ 

hii  taoaty,  or  uig  bis  part  of  the  Contract,  tlie  whole  reasoQ  D 
StipUyuie     counting  the  money,  and  particularly  db^ytf 
S^W'ttr.  goods  tendered,  fails. 
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Tyler,  Judge,  dissenting.    Vermel  for  the  plain*      Moptoo 
tiff,  119  dollars,  and  costs.  We'us. 


Lott  ffaU  sitd -r— ,  forpl^ntiff. 

Daniel   Chipman  and    iSamuel  MilleTy    for   de- 
fendant. 


William  Fisher,  Appellee, 

against 
Benjamin  Brown,  Appellant. 

BENJAMIN  BROfFN  was  attached  to  answer  An  acUo^  of 

^  deceit  will  not 

Hnto  WilUam  Fishery  in  a'  plea  of  the  case  for  this,  lie  against   a 

purchaser  who 
to  Wit:  makes  fake  af. 

That  whereas,  on  the  7di  day  of  February ^  1 798,  own  fi^  in 
at  OrweUy  in  the  County  of  Butiand,  he  the  plaintiff  a'tTy'^f  w" 
was  lawfully  possessed  of  a  certain  bay  horse ;  and  '^'^* 
that,  at  the  time  and  place  aforesaid,  the  defendant 
applied  to  and  solicited  the  jdaintiff  to  seU  to  him  the 
said  horse ;  and  did  then  and  there  faitiifully  promise, 
and  engage  to  the  plaintiff,  that  he  the  defendant  was 
a  man  of  property,  and  was  the  owner  of  a  hundred 
acre  lot  or  farm  of  land  in  Cornwall^  in  the  County 
of  Addisotty  adjoining  to  Mr.  Sperry^s  farm  in  Com- 
tually  meaning  and  intending,  as  the  plaintiff  avers, 
David  Sperry^s  farm  in  Cornwall;  and  that  Mr. 
Sperry^  meaning  and  intending  die  said  David  Sper- 
ryy  was  indebted  to  him  the  defendant  in  a  large  sum 
of  money,  to  wit,  the  sum  of  thirty  dollars,  which  he 
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FHhcr  the  defendant  would  collect  and  pay  -to  the  ptuQUflT 
Brmm.  in  part  payment  for  said  horse.  And  the  pkundff 
says,  that  he  relying  on  the  affirmatitms,  promtsea 
and  undertakii^  of  the  defendant  so  made  as  afbre- 
said>  and  at  the  special  instance  and  request  of  the 
defendant,  bai^ained  and  sold  to  him  die  said  bone 
at  and  for  a  large  price,  to  wit,  the  price  of  63  dots. 
S3  cts.  no  part  <^  which  sum  or  price  was  paid  by  the 
defendant  to  the  plaintiff;  but  the  plaintiff,  being  de- 
ceived by  and  relying  upon  the  false,  fiaudulent, 
subde  and  deceitful  representations  and  pitHnises  erf" 
him  the  defendant,  made  and  entered  into  by  the  de- 
fendant with  a  subde  and  crafty  intent  to  deceive,  in- 
jure and  defraud  the  plaintiff,  he  the  plaintiff  took  and 
received  of  the  defendant  his  the  defendanf^  promis- 
sory note  fcH"  the  aforesaid  sum  of  63  dots.  33  cts. 
which  said  note  is  not  yet  due,  and  payable ;  and  the 
plaintiff  in.  fact  says,  that  the  defendant  his  promises 
and  undertakings  aforesaid  not  regardir^,  but  •coD' 
triving  and  fraudulentiy  intending  craftily  and  sub- 
tlely  to  deceive  and  defraud  the  plaintiff  in  this  be- 
half, at  the  time  of  making  and  entering  into  the  pcD> 
mises  and  undertakings  afcxvsaid,  was  not  ite  tmna 
of  any  hundred  acre  lot  or  farm  of  land  in  ComwaS 
aforesaid;  nor  was  the  said  Sptrry,  of  CormvaU,  in- 
debted to  the  defendant  in  the  said  sum  of  thirty 
dollars,  or  any  part  therecrf.  By  reason  whereof  the 
plaintiff  says  he  is  injured,  and  hath  been  damaged  to 
the  amount  of  one  hundred  dollars,  to  recover  which, 
tfith  just  costs,  he  brings  suit,  kc. 
To  this  declaratim  defendant  demurred  gcMnOr. 
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Darnel  Chxptnan.  The  plaintiff  declares  in  sub-  Tv&^t 
stance,  that  he  owned  a  horse ;  that  the  defendant  set  Brown, 
himself  up  as  a  man  of  property,  in  this  especially,  . 

that  he  owned  a  bxm  near  one  Sperrtfs^  in  Cornwall^ 
and  that  Sperry  owed  him  thirty  dollars,  which  should 
apply  in  part  payment  for  the  horse ;  that  relying  on 
these  professicms,  the  plaintiff  vended  his  horse,  took 
&e  defendant's  promissory  note  for  the  price  payable 
at  a  future  day  not  yet  come,  and  then  traverses  the 
defendant's  affirmations,  and  demands  a  sum  in  da- 
mages. 

The  case  is  new  in  precedent,  and  novel  in  prin- 
ciple. No  case  is  to  be  found  in  the  books,  where 
an  action  lies  against  a  purchaser  for  mere  naked 
though  fidse  professions  in  his  own  favour,  made  to 
obtain  credit  But  although  no  precedent  can  be 
found,  if  there  be  a  principle  of  law  which  will  sus- 
tain this  action,  we  will  readil}'  abandon  the  defence. 
But  we  contend  that  it  is  new  in  principle. 

The  subjects  of  the  municipal  law  are  men,  not 
angels ;  meuy  with  all  the  mental  powers,  and  all  thd 
infirmities  incident  to  human  nature.  When  the 
buyer  and  seller  contract,  the  law  considers  them  as 
isuchj  expects  from  them  that  they  should  exercise 
that  portion  of  reason  and  discretion  which  men  in 
the  common  enjoyment  of  their  mental  powers  usual- 
ly possess,  and  allows  a  liberal  indulgence  to  those 
deviations  from  the  strict  rules  of  moral  rectitude 
which  men  are  excited  to  by  a  present,  personal  and 
prevailing  interest  The  law  expects  that  the  vendor 
will  praise  his  goods,  and  thus  endeavour  to  recom- 
mend them  to  the  purchaser ;  that  he  will  demand  a  ^ 
Ivsh  price,  though  he  knows  from  private  informa- 
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K»h«  tion,  that  the  article  be  proposes  to  seU  has  suddenly 
Brown.  fell  in  the  market.  On  the  other  hand,  the  law  ex- 
""^^"^  pecte  that  the  buyer  will  cry  nought,  and  endeavour 
to  beat  down  the  price,  though  he  knows  that  the 
article  he  is  about  to  purchase  is  of  greata*  value  than 
what  even  the  owner  put  upon  it,  occaaoned  by  its 
sudden  rise  in  the  market,  unknown  to  the  vendor; 
that  if  the  purchaser  wants  a  credit,  he  will  magnify, 
his  own  property  and  endeavour  to  gain  the  confi> 
dencc  of  the  seller  by  the  strongest  assertions  of  his 
ability  to  fulfil  his  contract.  The  conduct  of  either 
cannot  be  squared  by  the  rule  of  moral  rectitude, 
but  the  law  in  such  cases  refers  them  to  their  own 
reason  and  discretion,  that  they  must  by  circumspec- 
tion and  inquiry  guard  ^;ainst  such  imposition,  and 
that  the  only  impositions  in  contracts  from  which  the 
law  will  protect  either  are  sucli  as  common  prudence 
cannot  guard  against. 

If  this  were  not  so,  pertiaps  there  is  not  a  bargab. 
made  that  might  not  be  the  subject  of  a  law-suit 
Some  advantage  is  generally  gained  by  one  of  the 
contracting  parties ;  and  if  the  courts  of  law  wiD  edt 
to  consider  all  the  glosses  given  by  parties  in  ma- 
turing a  contract,  and  assess  damages  for  every  de- 
viation from  truth,  it  would  be  putting  the  whcte; 
community  under  guardianship,  and  avoiding  thei 
contracts  upon  the  same  principle  as  we  now  i 
the  contracts  of  the  infant,  the  idiot  and  the  ii 
To  shew  that  the  law  refers  contracting  parties  1 
their  own  discretion  and  vigilance,  and  will  not  rcrt-" 
der  redress  for  certain  impositions,  which  might  have 
been  avoided  by  the  exercise  of  commwi  discretion, 
M'e  shall  cite  a  few  instances  from  Comym'  i 


avtxd^^H 
insan^^^^l 
Lrties  >^mH 
not  rcrt-"  ^^ 
;ht  have 
crction,    ^^ 
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vol.  1.  p.  242.  £.  4.  under  the  general  head  of  action       Fuher 
upon  the  case  for  a  deceit.  Brown. 

This  action  does  not  lie  against  him  who  sells  — — — 
without  warranty,  if  the  thing  sold  had  a  visible  ma* 
lady,  which  the  vendee  had  an  opportunity  of  disco- 
vering; as  if  a  man  sell  a  horse  which  he  knew  to  be 
lame,  or  tliat  had  splint,  spavin,  &c.  which  the  vendor 
might  perceive  by  inspection. 

So,  if  a  man  sell  corrupted  wine,  if  the  vendee  or 
his  servant  taste  and  approve  of  it. 

If  he  sell  land  to  which  he  had  not  a  good  title, 
when  he  does  not  offer  it  to  sale,  but  the  other  prof- 
fers himself  to  be  a  purchaser. 
.  Nor  does  it  lie,  though  the  vendor  affirm  falsely  of 
the  value ;  as  if  he  affirm,  that  lands  or  jewels  are  of 
so  much  value,  when  they  are  not. 

So,  if  he  affirm  falsely  of  his  right,  when  another 
has  the  possession. 

So,  if  he  affirm  that  he  was  offered  so  much  by  ./f. 
for  the  thing  sold  when  he  was  not 

Why  should  not  the  action  lie  in  these  cases  ?  Be- 
cause the  purchaser  had  neglected  to  exercise  com- 
mon prudence  and  discretion.  In  BuUer^s  Nisi 
Prius^  p.  31.  it  is  laid  down  upon  the  authority  of 
Salkeldy  210.  that  if  the  seller  were  out  of  ^possession 
of  the  personal  chattel  at  the  time  of  the  sale,  no  ac- 
tion will  lie  against  him,  though  it  be  not  his  own^ 
without  an  express  warranty.  Whence  the  disting- 
tion  between  a  chattel  in  and  out  of  the  vendor's  pos- 
session, but  because  possession  is  such  an  acknow- 
ledged evidence  of  property  in  acceptance  of  law, 
that  the  purchaser  might  rationally  conclude  that  the 
property  was  in  the  vendor?    Common  discretion 
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rithcF  could  not  guard  against  an  imposition  of  this  nature; 
3^^_  but  if  the  property  is  not  in  the  possession  of  the 
—— ^—  vendor,  no  action  for  deceit  will  lie  against  him,  thougji 
he  affirms  ever  so  solemnly  those  things  which  mi^it 
lead  the  purchaser  to  credit  that  he  owned  it ;  be- 
cause the  purchaser  in  such  case,  in  the  exercise  c^ 
common  discretion,  should  have  sought  inquiry  of 
him  who  had  the  property  actually  in  possession. 

In  the  present  case,  if  my  client  boasted  of  pro- 
perty not  in  his  posse^on;  if  he  bn^ged  of  owning  a 
farm,  and  having  a  note  due  to  him  for  thirty  or 
thirty  thousand  dollars;  the  plaintiff,  in  the  exercise 
of  common  discretion,  should  have  placed  no  re- 
liance  upon  these  vauntings,  or,  if  he  intended  to 
rely  upon  them  as  an  inducement  to  give  a  day  of 
payment,  he  should  have  been  discreet  enough  to 
have  made  inquiry  into  the  truth  of  them. 

A  distinction  is  however  to  be  taken  between  &lse ' 
affirmations  made  in  favour  of  another  to  obtain  credit 
for  him,  and  false  affirmations  made  in  a  park's  own 
favour.  In  the  first  instance  a  man  is  justiy  chai^ea- 
ble,  because  he  who  is  injured  could  not  be  guarded 
by  common  precaution  against  such  affirmatiops,  (uid 
the  law  makes  no  allowance  on  account  of  the  per- 
sonal interest  of  the  affirmant ;  but  in  the  lattrr  in- 
stance, tlie  party  who  Ibtens  to  a  false  affirmation 
m^ide  by  a  person  in  his  own  favour,  is  nuturally  put 
upon  his  guard,  and  must  rely  for  protection  from 
imposition,  upon  his  own  sagacity,  or  the  informatioa 
of  others. 

There  is  another  distinction  between  false  affirma- 
tions made  by  a  party  in  his  own  favour,  and  Jakt 
tokens.   Upon  the  same  principle,  an  action  upi 
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case  for  deceit  will  not  lie  in  favour  of  him  who  is  Fisher 
imposed  upon  by  the  former,  but  will  lie  in  favour  of  Brown. 
him  who  is  imposed  upon  by  the  latter.  — — — 

We  make  these  distinctions  because  we  anticipate 
that  some  cases  may  be  produced  from  the  books 
which  may  seem  to  bear  on  the  point  in  question ; 
but  upon  investigation  they  will  be  found  to  apply 
only  to  cases  of  false  aflBrmation  made  in  favour  of 
another,  and  false  affirmation  accompanied  with  false 
tokens. 

But  we  have  another  exception  in  demurrer,  which 
goes  also  to  the  right  of  action. 

It  appears  by  the  declaration,  that  the  plaintiff  took 
a  promissory  note  of  the  defendant,  and  in  lieu  of  re-*' 
ceiving  the  price  of  the  horse  in  hand,  or  taking  the 
note  on  demand,  gave  a  day  of  payment,  which  has 
not  yet  come.  We  contend  that  the  taking  of  the 
note  extinguished  any  equitable  and  present  demand 
which  the  plaintiff  might  have  had  for  the  price  of  the 
horse.  If  the  present  action  prevails,  what  is  to  be- 
come  of  the  promissory  note  ? 

In  all  actions  for  deceit  there  must  be  damnum  et 
injuria;  but  the  declaration  allegates  no  especial  in- 
']UTy.  If  the  plaintiff  prevail,  what  is  to  be  the  mea- 
sure of  damages  ?  Must  they  not  be  computed  by 
the  Jears  of  the  plaintiff;  and  if  his  apprehensions 
should  prove  to  be  ill-grounded,  and  tlie  defendant 
should  tender  the  full  amount  of  the  note  on  the  day 
of  payment,  no  injury  would  certainly  be  received  by 
the  plaintiff. 

If  the  doctrine  be  coiTect,  that  when  a  vendor  gives 
a  day  of  payment,  and  reduces  the  contract  to  wri- 
ting, and  afterwards  discovers  that  he  lias  put  too 
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ruber  great  reliance  upon  the  ability  of  his  debtor,  that  be 
Brawn.  shall  have  a  Hght  to  avoid  the  contract,  and  rely  od 
■  recovering  the  value  of  the  property  vended,  and  not 

stop  here,  but  bring  a  suit  for  dam^es,  grounded  oa 
the  traverse  of  some  assertion  of  the.purchaser  hastily 
and  thougiidessly  made  before  the  conclusion  of  Hk 
contract,  this  would  do  away  all  the  assurance  and 
safety  of  written  contracts. 

The  time  of  payment  is  (rften  a  weighty  consi- 
deration in  a  purchase.  If  I  am  to  pay  in  hand,  or 
am  offered  a  short  credit,  I  cannot  trade ;  but  if  I 
nay  have  six  or  twelve  months,  I  may  prudendy 
purchase.  But  if,  after  I  have  reduced  the  contract 
to  writing,  I  am  liable  to  be  saddled  with  a  law-suit, 
at  tlTe  caprice  or  from  the  apprehensions  of  my  oc- 
ditor,  or  because  he  may  learn  that  I  was  not  quite  so 
wealthy  as  I  had  represented  myself^  all  credit  and  all 
confidence  in  written  OMitracts  must  be  at  an  end. 

Therefore,  in  every  view  of  the  subject,  we  con- 
tend that  the  declaration  is  insufficient. 

If  the  plaintiff  has  conducted  himself  immon^  in 
bpastings  to  obtain  credit,  as  Lord  Kenyan  observed 
Dmf.tasagt,  in  the  case  of  Pasley  v.  Freetnan,  "  it  is  not  every 
moral  and  social  duty,  the  neglect  of  which  is  the 
ground  of  an  action."  The  plaintiff  contracted  to  take 
a  promissory  note,  and  give  a  day  of  payment  for  the 
price  6f  the  horse,  and  he  must  rely  on  that  contract, 
for  it  cannot  be  avoided  by  any  false  affinnaiions 
made  by  the  defendant  in  his  own  fa^'ou^  to  accekratc 
the  contract,  unless  he-  sets  forth  itnd  shews  some 
special  injury  sustained  as  the  direct  consequence  of 
such  false  professions. 
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If,  however,  the  pre|ent  action  i^  not  new  in  pre-       Futer 
cedent  and  principle,  we  shall  rest  until  we  see  it       Brown.    . 
shewn  by  the  plaintiff's  counsels  — — 

Seth  StorrSy  contra.  The  defendant  takes  two 
exceptions  in  demurrer,  both  going  to  the  right  of 
action. 

First.  That  an  action  in  the  nature  of  deceit  will 
not  lie  for  any  false  assertion,  however  fraudulently 
intended,  which  a  man  makes  in  &vour  of  himself, 
by  which  he  induces  another  to  give  him  ci^it. 

Secondly.  That  when  a  promissory  note  is  taken 
for  the  price  of  a  chattel  sold,  the  vendor,  though  he 
may  have  been  grossly  deceived  by  the  false  and  frau- 
dulent affirmations  of  the  purchaser,  cannot  sustain 
am  action  of  deceit,  but  must  rely  solely  upon  his 
note,  and  wait  until  the  day  of  payment  mentioned  in 
the  note  before  he  brings  hb  action. 

We  consider  the  present  declaration  sufficient,  that 
the  action  is  neither  new  in  principle  or  precedent.  ., 

The  general  rule  of  law  may  be  found  in  Comym* 
Digest^  vol.  1.  p.  230.  "  An  action  upon  the  case  for 
a  deceit  lies  when  a  man  does  any  deceit  to  the  da- 
mage of  another^ 

Lord  Kenyon^  in  rendering  judgment  in  the  case 
of  Pasley  and  another  against  Freeman^  Dumford  £i? 
East^  vol.  3.  p.  64.  after  quoting  this  rule,  observed, 
'*  that  he  found  it  laid  down  by  Chief  Baron  Comyns, 
that  it  was  true  he  had  not  cited  any  authority  for 
this  opinion,  but  his  (the  Chief  Baron's)  opinion  was 
of  great  authority,  since  he  was  considered  by  his 
eotemporaries  as  the  most  able  lawyer  in  fFestndnster 
HaU.» 
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EUher  In  that  case,  though  not  strictly  in  point  with  the 

Brown.  present,  we  find  it  decided,  that  a  false  af&rmatlon 
made  by  the  defendant  with  intent  to  defraud  the 
plaintiff,  whereby  the  plaintiff  receives  damage,  is  the 
ground  of  an  action  upon  the  case  in  the  nature  of 
deceit,  even  where  the  defendant  had  no  interest  in 
the  deceit,  or  had  colluded  with  another  who  Iiad. 

And  wherever  we  find  a  false  affirmation  with  an 
intent  to  defraud,  and  damages  consequentially  re- 
ceived, there  this  action  well  lies. 

Therefore  we  find  in  Comyns'  Digest,  vol.  1.  p. 
236.  which  author,  as  our  opponent  has  cited  to  shew 
where  the  action  will  not  lie,  we  shall  cite  to  shew 
where  it  will. 

If  a  man  by  a  false  affirmation  of  a  thing  within  his 
knowledge  deceive  in  the  sale  of  goods,  as  if  a  ta- 
verner  sell  wine  for  sound  and  good  which  he  knows 
to  be  corrupt.    1  2toii.  90.  1.  30.  2  jRo/l.  5. 

So,  if  the  seller  say  that  they  arc  the  goods  of  ^. 
which  he  has  authority  to  sell,  when  they  are  the 
goods  of  another,  though  it  is  not  averred  that  he 
knew  them  to  be  the  goods  of  a  stranger.  I  JiolL  91< 
I.  5. 

So,  if  he  sell  a  horse,  affirmhig  him  to  have  been 
his  hone  from  a  colt,  when  he  was  not.  1  HoU.  91. 
I.  10. 

So,  if  a  man  by  a  false  affirmance  of  a  thing  within 
his  knowledge,  procure  a  fact  to  he  done  -which  other- 
wise would  not  be  done.  Ibid.  p.  23".  A.  lu. 

So,  if  a  woman  give  a  man  blanrla  verba  te^uipU- 
lentia  to  a  promise  of  marriage,  ivhcrtbj-  she  oblntns 
from  him  presents  and  otlicr  services.  Crtt.  jE/ui..7ft. 


JANUARY  TERM,  1802.  397 

We  consider  the  principle  which  governed  aH  FUhcr 
these  decisions,  to  be  the  same  on  which  we  now  Brown, 
rely,  ' 

To  wit,  that  there  had  been  false  affirmations  made 
with  intent  to  defraud,  and  damages  had  ensued. 
'  That  the  defendant  made  false  affirmations  in  the 
present  case,  is  confessed  by  the  demurrer.  Were 
they  not  with  an  intent  to  defraud?  It  is  obvious 
they  were  made  to  induce  the  plaintiff  to  part  with  his 
property  on  credit,  which  he  would  not  otherwise 
have  done. 

Has  there  not  been  damage  and  injury  sustained 
by  the  plaintiff?  It  is  said  we  have  alleged  no  espe- 
cial injury  in  the  declaration.  The  rule  of  law  is, 
where  the  facts  set  forth  in  a  declaration  shew  prima 
Jade  an  injury,  none  need  especially  to  be  set  forth. 
So,  in  an  action  for  slanderous  words,  to  say  of  a  man 
he  is  a  thief  or  a  murderer,  that  he  robbed  A.  on  the 
highway,  or  ravished  B.  camalitery  no  per  quod  is 
necessary.  And  why?  Because,  as  in  the  present 
case,  the  common  perception  of  mankind  sees  in  the 
fiicts  stated,  that  if  true  there  has  been  an  injury  sus- 
tained. 

It  is  said  the  action  will  not  lie  for  these  false  af- 
firmations, because  these  were  mere  blanda  verba 
used  in  maturing  the  contract :  but  we  read,  that 
when  a  man  falsely  affirmed  that  he  owned  a  horse 
from  a  colt,  the  action  lay ;  and  that  case  is  not  so 
strong  as  the  present. 

It  is  said  that  the  exercise  of  common  discretion 
would  have  guarded  the  plaintiff  against  imposition, 
and  therefore  the  action  will  not  lie ;  but  in  the  cases 
cited,  and  many  others  familiar  to  the  profession  in 
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the  books,  common  duicretion  and  vi^lance,  it  would 
seem,  might  liave  guarded  the  purchaser  as  securely 
'  as  in  the  present  case ;  at  least  in  all  tlie  cases  ex> 
cepting  that  quoted  by  Comyns  from  Cro.  Eliz.  79. 
for  it  is  notorious,  that  when  a  man  goes  al»x)ad  to 
effect  fl  contract  of  that  delicate  nature,  he  goierally 
leaves  his  discretion  at  home. 

It  is  also  sai(L  that  no  action  for  deceit,  grounded 
on  false  affirmations  made  in  a  man's  own  &vour, 
will  lie,  but  that  the  cases  in  the  books  are  upon 
false  affirmations  made  in  favour  of  another,  or  ac- 
companied with  false  tokens. 

But  this  goes  abreast  of  the  doctrine  just  rend. 
"  If  a  man  by  a  false  affirmation  of  a  thing  within 
his  knowledge  procure  a  &ct  to  be  done,  the  action 
lies." 

This  is  our  case.  The  defendant  fabcly  a&med 
respecting  his  own  property,  and  procured  a  ^^et  to 
be  done,  that  is,  he  obtained  credit,  and  a  long  day  oi 
payment  by  it.  * 

Indeed  it  is  very  difficult  to  distinguish  either  as 
to  the  immorality  or  the  injury  between  a  lie  tald  t» 
obtain  credit  for  another,  or  a  falsehood  affirmed  to- 
procure  a  day  of  payment  for  the  liar  himself.  If 
there  is  any  distinction  in  morals,  a  lie  told  in  a  mwi'c 
own  favour,  to  further  his  own  immediate  interest,  a 
of  a  baser  nature  than  that  told  disinterestedly  in 
fevour  of  a  third  perswi.  But  tlic  effect  and  injury  , 
are  the  same.  It  can  be  of  no  import  to  me  wlKthcr 
I  am  induced  to  part  with  my  pioperty  upon  a  long 
and  doubtful  credit  to  the  tiar  himself,  or  to  another 
concenung  whom  he  has  lied,  or  whether  I  l»v«  b 
deceived  l^  false  uAxas  at  felse  speeches.  : 
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But  it  is  objected,  that  we  are  precluded  from  any  Fwhcr 
action  until  the  day  of  payment  arrives,  and  demand  Brown. 
is  made  upon  the  note.  — — ^ 

We  shall  shew,  that  where  any  security  for  money 
is  made,  or  any  other  act  is  procured  to  be  done  by 
false  affirmations  made  with  intent  to  defraud,  upon 
the  discovery  of  the  fraud,  the  transactions  which 
were  produced  by  them  are  considered  as  null  in  law, 
and  the  party  injured  may  have  action  for  the  deceit, 
or  resort  to  those  rights  which  he  only  ostensibly 
parted  with,  and  seek  his  original  remedy  in  the  same 
manner  as  if  such  fraud  had  not  been  practised. 

The  case  of  Hogan  v.  Shee^  Espinasse^s  Cases  at  ^«y**  «dit  p. 
NisiPritiSy  vol.  2.  p.  522, 523.  was  an  action  of  assump- 
sit  for  money  had  and  received,  plea  of  non  assumpsit j 
and  was  brought  to  recover  a  sum  of  100/.  which  had 
been  given  by  the  defendant  to  the  plaintiflF  as  a  con- 
sideration  for  the  defendant's  procuring  for  his  bro- 
ther the  place  of  a  cadet  in  the  service  of  the  East- 
India  Company,  which  he  had  undertaken  to  do. 

The  defendant  had  given  a  note  by  which  he  pro- 
mised to  repay  that  sum  within  three  months,  in  case 
he  did  not  procure  the  place  within  the  time  limited. 

The  plaintiff  having  discovered  the  deception, 
brought  his  action  immediately,  without  waiting  for 
the  three  months  to  be  expired. 

The  objection  to  the  action  was,  that  it  was  not 
maintainable  till  after  the  three  months  were  ex- 
pired. 

Lord  Kenyon  nilcd,  that  it  was  then  maintainable^ 

and  said  he  had  ruled  so  on  other  occasions  in  the 
case  of  goods  sold  on  credit ;  in  which  case,  if  it  ap- 
peared that  there  had  been  any  fraud  on  the  part  of 
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FJsher       the  biijxr,  though  the  time  of  credit  was  not  ex- 
Broivn.       pired,  he  was  of  opinion  that  the  pirty  might  con^- 

■  tier  the  credit  as  void,  and  proceed  immediatet}'-  fw 

the  recovery   of  the  money.     The  plaintiff  had  a 
verdict. 

afi  edit  p.  In  the  case  of  De  Symons  v.  Mi/ickwich,  same  re- 
porter and  volume,  p.  430,  431.  one  part  of  the  de- 
fence was,  that  the  action  was  brought  before  the 
time  given  for  credit  was  expired.  Eyre,  Chief  Jus- 
tice, observed,  "  that  if  the  defendant  meant  to  im- 
pose on  or  defraud  the  vendor  of  his  goods,  the  de- 
fence will  not  avail.  But  tho^  are  circumstances 
for  the  consideration  of  the  Jury  only,  to  whom  he 
left  It."  The  Jurj-  (which  was  a  special  one)  found  a 
verdict  for  the  defendant. 

Lord  Kenyan's  opinion,  which  was  supported  by 
all  the  Judges  present,  in  the  case  of  Puekford  v. 
Maxwell,  Dumford  ^  East,  vol.  6.  p.  52  and  53, 
confirms  the  doctrine, 

"  The  defendants,  liaving  been  arrested  for  80/. 
on  a  testatum  capias  into  Surry,  gave  to  the  plaintiff 
a  draft  for  45/.  saying  it  would  be  immediately  pad, 
and  agreed  to  meet  the  plaintiff  a  few  days  aftcnvards 
to  settle  the  remainder  of  the  debt ;  on  which  tlie 
plaintiff  agreed  that  the  defendant  should  be  dis- 
charged out  of  custody.  The  draft  ^v-is  dishonoured, 
the  defendant  having  no  effects  in  the  hands  of  the 
drawee.  \\'hereupon  the  defendant  was  again  ar- 
rested on  the  same  affidavit  on  a  testatum  capias  iDW 
Jiliddlesex.  A  rule  having  been  obtained  calling  on 
the  plaintiff  to  shew  cause  why  the  defendant  shouM 
not  be  discharged  out  of  custodj', 
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ErskinCj  in  support  of  the  rule,  principally  relied^        FiAe* 
that  the  plaintiff  having  agreed  to  accept  thb  bill  in       Brown, 
part  payment  of  the  debt,  could  not,  merely  because  — ~"— — 
the  bill  was  dishonoured,  treat  the  transaction  as  a 
nullity  J  and  arrest  the  defendant  a  second  time,  there 
being  no  fraud  in  the  transaction. 

Lord  Kenyan^  Ch.  J.  In  cases  of  this  kind,  if  the 
bill  which  is  given  in  pajnfnent  do  not  turn  out  to  be 
productive,  it  is  not  that  which  it  piuports  to  be,  and 
which  the  party  receiving  it  expects  it  to  be,  and 
therefore  he  may  consider  it  a  nullity,  and  act  as  if  no 
such  bill  had  been  given  at  all. 

These  questions  have  frequendy  arisen  dt  Nisi 
PritiSj  where  they  have  always  been  determined  the 
same  way.  I  remember  one  in  particular  a  few 
years  ago,  where  a  rider  in  the  country  gave  a  draft 
on  a  i^rson  in  London^  with  whom  he  had  no  connec- 
tion whatever ;  and  it  was  admitted  on  all  hands  that  «- 
it  ought  to  be  considered  as  if  no  bill  had  been  ^ven 
at  all,  and  that  the  original  debt  remained  in  force. 
Our  case  is  much  stronger.  We  contend  that  the 
whole  transaction  was  fraudulent  in  the  defendant, 
and  it  is  so  set  forth  in  the  declaration ;  but  if  some 
doubts  of  this  should  arise,  the  declaration  is  not  de- 
murrable; but,  as  in  the  case  of  De  Symonds  v. 
Minckwich^  it  should  be  left  for  the  consideration  of 
the  Jury. 

The  cases  cited  by  Mr.  Chipman  from  Comyns* 
Digest  do  not  apply.  They  are  cases  of  falsity  with- 
out warranty.  But  in  the  case  in  question  the  af- 
firmations of  the  defendant  were  in  the  nature  of  war- 
ranty. The  plaintiff  relied  upon  the  false  affirmations 
of  the  defendant  that  he  was  a  landholder,  and  had  ^ 

51 


402  ADDISON  COUNTY, 

FMicf  ^ebt  due  to  him;  and  the  defendant  thereby  warrant- 
Brarni.  ed  his  ability  to  pay  the  contents  of  tlie  note.  When 
"  the  discovery  was  mode,  he  sought  redress  for  the 

injury  received.  The  note  taken  through  fraud 
being  a  nullity  in  law,  the  plaintiff  might  have  either 
resorted  to  an  action  to  recover  the  value  of  the  horse, 
or  have  brought  his  action  on  the  case  in  the  nature 
of  deceit.    He  has  elected  the  latter. 

If,  however,  there  be  any  rule,  any  case,  any  de- 
ci»on  found,  which  might  seem  to  be  against  the 
present  right  of  acdoo,  I  shall  conclude  with  quoting 
jjumf.  fj  Ettti,  ^^  wonls  of  Judge  Ashhurity  m  the  case  of  Pashy  v. 
T<a.3.p.62.  Freembn.  "  I  should  not  hesitate  to  say  that  it  could 
not  be  law,  lor  I  have  so  great  a  veneration  for  the  law 
as  to  suppose  that  nothing  can  be  law  which  is  not 
founded  in  common  sense  or  common  honesty." 

SamueiMiiUr,  on  the  same  side.  I  shall  coitent 
myself  by  adding  to  the  pertinent  observations  <tf  my 
Iwolher  Storr  a  case  from  fFilliams*  Jlbridgifu^ 
vol.  1.  p.  124.  which  shews,  that  when  fraud  is  dis- 
covered, the  seller  may  abandon  the  contract,  and 
seek  his  remedy  on  the  deceit. 

The  custom  of  the  city  of  London  authorises  an 
attachment  for  better  security,  and  it  would  be  well 
if  the  same  practice  was  adopted  here  to  prevent  the 
pernicious  effects  of  such  deceitful  representations  as 
are  allegated  in  our  declaration. 

If  we  could  find  no  precedent  in  point,  ne  all  know 
of  the  principle  which  will  sustain  tliis  action,  even 
that  great  object  of  the  law  n  tiicli  is  to  protect  the 
honest  and  unwary  from  the  intposiiions  of  the  artful 
and  immoraL    In  pursuance  of  this  principki  the 
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Case  of  Pasley  v.  Freeman  was  decided.  Lend  Ken-  *"**" 
yon  there  observed,  "  that  dl  laws  stand  on  the  best  Bro\igL 
and  broadest  basis  which  go  to  enforce  mxmX  and  so- 
cial duties ;  that  it  was  contended  in  diat  action,  that 
it  could  not  be  maintained  for  telling  a  naked  lie,  but 
that  proposition  was  to  be  taken  mb  modo.  If  indeed 
no  injury  is  occasioned  by  the  lie  it  is  not  actionable, 
but  if  it  be  attended  with  damage,  it  then  becomes 
the  subject  of  an  action." 

If,  therefore,  which  we  do  not  concede,  our  action 
has  not  the  crutches  of  precedent  to  rest  upon,  it  u 
firmly  bottomed  upon  the  broad  basis  of  morality. 

To  the  eye  of  legal  science,  our  declaration  may 
possibly  appear  insufficient  But  to  give  it  support 
will  be  doing  what  in  the  plain  language  of  commcHi 
justice  is  right  between  man  and  man. 

Mr.  Chipman  arose  to  reply,  but  was  stopped  by 
the  Court. 

Per  Curiam.  When  we  read  the  copies  of  this 
oase  at  our  chambers,  we  felt  desirous,  if  possible,  to 
support  this  declaration.  We  had  recourse  to  the 
authorities  read,  and  to  others  which  we  considered 
might  bear  upon  the  subject,  and  endeavoured  to  ex- 
cite our  recollection  to  cases  already  decided*  in  this 
State,  But  as  Judges,  we  are  not  to  permit  even  the 
moral  sense  to  induce  us  to  exalt  ourselves  into  Ic* 
gislators.  We  sit  here  to  declare  the  existing  and 
not  to  create  new  laws. 

The  conduct  of  the  defendant,  as  exhibited  in  the 
declaration,  is  highly  reprehensible;  and  if  prcce-- 
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doit  alcHie  were  wanting,  we  should  not  hesitate  m 
deciding  that  the  declaradon  is  suflicient. 
..    Upon  the  first  exception  in  demurrer,  we  observe, 
-that  we  find  no  case  in  the  books  which  readies  the 
]ffesent  declaration. 

The  law  considers,  that  contracting  parties  have  a 
discretion  to  use,  and  they  must  in  general  exercise 
it  at  their  peril.  If  they  have  not  arrived  at  years  of 
discretion,  or  if  of  adult  age  they  are  incapacitated  by 
reason  of  idiocy,  insanity,  total  imbecility,  or  c^er 
di^nsation  of  Divine  Providence,  the  law  will  avoid 
their  contract,  and  has  provided  guardians  to.  con- 
tract fbr  them.  If  a  contract  is  made  under  duress, 
or  under  such  fraudulent  imposition  as  common  dis- 
cretion cannot  guard  against,  it  is  also  voidable. 

But  it  would  be  an  unprecedented  and  dangerous 
doctrine,  would  tend  to  increase  litigation,  and  render 
the  citizens  careless  in  the  exercise  of  their  rational 
powers,  to  sustain  an  action  upon  the  case  for  a  de- 
ceit upon  the  traverse  of  every  assertion  which  a  pur- 
chaser might  make  to  obtain  credit  in  the  maturing 
of  a  contract. 

When  a  man  seeks  to  obtain  credit  for  a  chattel, 
and  boasts  his  ability  to  pay,  here  is  a  proper  occa- 
sion for  the  exercise  of  the  discretion  and  vigilance 
of  the-vendor.  If  the  defendant  in  the  present  case 
had  falsely  and  roundly  asserted  that  he  was  ^rorth 
ten  thousand  dollars,  and  relying  upon  his  uasertioD, 
the  plaintiff  had  credited  him  for  his  horse,  we  be- 
lieve it  would  not  be  contended,  that  an  action  of  tiis 
nature  would  have  lain.  His  falsely  specifyii^  die 
particulars  of  his  pretended  estate  does  not  difl 
case  in  a  moral  view,  neither  does  it  give  ft  I 


JANUARY  TERM,  19D2;  -405 

action^  which  the  plainti£f  would  not  have  had- in  the       Pisher 
former  case.     In  both  cases  the  plaintiff  should  have       Brown. 
been  equally  and  suflBciendy  discreet  to  make  the  • 
proper  inquiries  of  others  before  he  credited  a  stran- 
ger ;  for  both  the  general  and  particular  affirmations 
of  the  purchaser  stand  on  the  same  ground,  and  re- 
solve into  the  inquiry,  whether  he  who  relies  on  any 
naked  assertions  of  a  stranger  made  in  his  own  fa- 
vour, unaccompanied  by  false  tokens  as  an  induce- 
ment to  give  him  credit,  has  suffered  such  an  impo- 
sition  as  common  prudence  could  not  guard  against. 

It  may  be  observed,  that  the  contract  set  forth  in 
the  declaration  was  in  Orwell^  and  the  farm  which 
the  defendant  affirmed  that  he  owned,  and  the  person 
who  owed  him,  were  said  by  him  to  be  in  Cormvally 
a  town  in  the  vicinity,  and  in  this  case  it  reduces  the 
point  in  question  to  this ;  whether  the  law  will  give 
redress  for  every  imposition,  however  gross  and 
however  readily  and  easily  avoided  ;  and  the  old  and 
rational  doctrine  of  due  discretion,  diligence  and  vi^ 
gilance  in  contracting  parties  shall  be  done  away  ? 

The  Court  consider  further,  that  some  special  da-  !„  ^  ^^^^^  ^ 
mage  should  have  been  allegated  in  the  declaration ;  f^^'^g^"  *  ^\ 
but  we  will  not  enlarge  upon  this  point;  for  as  this  ciai  damaj^ 
does  not  ^o  to  the  rierht  of  action,  it  mi«:ht  have  been  i«ged  in  the  de* 
cured  by  jeofails. 

The  second  exception  in  demurrer  we  consider  as  if  a  credit 
fatal.  The  doctrine  laid  down  hy  Eyre,  Chief  Jus-  S'^" '' Jble?' 
tice,  in  the  case  of  De  Sitmons  v.  Minchwich.  is  re-  ^"^."^  *^  "^ 

'  ^  '  making  no  part 

Goenised  by  this  Court ;  that  if  the  credit  y^iven  was  ^^  ^^  original 

^  J  o  contract,  It  may 

voluntary,  subsequent  to,  and  not  making  any  part  at  any  time  be 

retracted ;   but 

if  it  make  any 

part  of  the  oripnal  contract,  it  is  so  material  a  part  of  it»  that  if  an  action  be  brought 

witliin  t]ie  time  limited  for  the  credit,  it  cannot  legally  be  supported,  unless  it  was  not 

J^  bona  fide  purduise  by  tlic  vendee. 
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dfthe  original  contract,  it  certainly  inigiit  at  any  time 
be  retracted.  But  if  it  made  part  of  tlie  contract,  it 
is  so  material  a  part  of  it,  that  if  the  action  be  brought 
within  the  time  limited  £ct  credit,  it  cannot  legally 
be  supported,  unless  it  was  not  a  bona  fide  purchase 
at  the  time  by  the  Tcndee. 

It  is  said,  whether  bortajide  purchase  or  not,  is  not 
die  subject  of  demurrer,  but  should  be  left  to  the 
Jury.  This  depends  on  the  form  of  the  declaration. 
If  the  declaration  does  not,  as  in  the  present  case,i 
negate  the  fairness  of  the  purchase,  no  issue  can  be 
(iarved  out  of  it,  embracing  this  question. 

Judgment,  that  declaration  is  insufficient 

Scth  Storr  and  Samuel  Miller,  for  j^ntiC 
Xhniel  Ckipman  and  Loyal  Case,  for  defendant. 
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Zalmon  Booth  against  Azariah  Tousev. 

ACTION  on  book  account.  where  three 

_•    -  111^  1   Jiuditops     have 

Judgment  to  account  entered  at  the  last  term ;  and  been  appointed 
Enoch  IVoodbridge^  Esquire,  Argalus  Harmon^  and  audit^the^bo^ 
Belden  Seymour ^  appointed  auditors  to  examine  and  ^es^'and  re- 
adjust  the  accounts  between  the  parties,  and  report  at  ^  of^^em^ 

this  term.  ^^  Court  will 

admit  parol  tea- 

And  now  Enoch  Woodbridge  and  Argalus  Har-  timonytoshcw 

^  °  that  the  parties 

mon  reported,  that  they  had  been  legally  sworn,  that  ai^recd  to  pro- 

•         •,         •«•««  .  «•!•  11  c  *^^^  before  the 

they  had  notified  the  parties  of  the  time  and  place  of  two  reporting 
their  sitting,  who  appeared  before  them  and  exhibited  absence  of  the 
their  accounts,  which  they  had  examined,  and  after  ^^^  Sdr^ 

port. 
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Booth  hearing  the  c\'idence  adduced,  tliey  found  due  to  tht- 
Touiey.  piaimiff  58  dols.  25  cts.  being  the  balance  of  their 
"  ■  book  accounts. 

Josias  Smifhi  for  the  defendant,  moved  to  set  aside 
this  report,  because  one  of  the  auditors,  to  wit,  Bei- 
deii  Seymour,  had  not  attended  to  examine  the  book 
accounts  of  the  parties. 

Amos  Marsh,  for  the  plaintiff,  replied,  that  before 
the  meeting  of  the  auditors,  the  parties  had  agreed 
to  proceed  to  the  audit  before  the  two  attesting  au< 
ditors,  in  tlic  absence  of  the  third. 

Josias  Smith.  The  statute  empowers  the  Court  to 
appoint  one  or  more  judicious  and  disinterested  men 
as  auditors.  After  the  Court  have  elected  the  nutn- 
Ijer,  and  the  rule  has  been  made  out  and  delivered  to 
the  part}',  the  statute  makes  no  provision  for  a  part  of 
them  in  any  case  to  proceed  to  the  audit. 

But  it  is  suggested,  that  the  presence  of  one  was 
dispensed  with  by  tlic  parties,  who  agreed  to  proceed 
licfore  the  remaining  two.  It  is  true,  the  maxitn 
that  consent  will  take  away  error  ought  to  be  carried 
to  a  liberal  extent;  but  then  this  consent  should  be 
made  properly  to  appear  to  the  Court.  The  Court 
cannot  know  it  from  the  mere  suggestion  of  the 
party.  It  should  in  some  mode  be  spread  on  the 
record,  either  by  being  entered  on  the  rule  over  tlie 
signatures  of  the  parties,  or  noticed  hy  the  sitting 
auditors  in  their  report,  and  not  proved  b)-  parol  tes- 
timony, lieport  accepted. 

AmosMorsh^  iar  plaintiff. 

Josias  Smith,  for  defendant 
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Gould 

y. 

Webster. 


Edward  Gould  against  William  Webster. 


TRESPASS  quare  ckusum  Jregit,  for  breaking  a  lease  made 
and  entering  the  plaintiflf's  close  in  Ferrisburghj  con-  dupin^  cover- 
taining  twenty  acres  of  meadow,  ten  acres  of  arable,  ijcw'in^iyja"of 
and  ten  acres  of  pasture  land,  described   as   tlie  whiciT'^e  had 
westerly  part  of  Lot  No.  129.  drawn  to  the  original  ^^^  endowed 

i'   »  o  in  consequence 

right  of  Henry  Davis j  and  there  doing  damage  on  tlie  ^f  *  p^ot  mar- 
1st  of  Junej  1800,  with  a  continuando  to  the  1st  of  enure  against 

OF,.,,.  ^^  woman  af- 

Oeptember  loUowmg.  ter  a  divorce  a 

General  issue  joined,  and  put  to  the  Jury.  ^onu,  but  mav 

be  c<>nsiderea 
tub  tnodo  s#  far- 
It  was  conceded,  that  the  lands  described  in  the  JJ^  blroi^"^ 
declaration  were,  on  the  21st  December.  1795,  by  the  Pf"^ '"  **"  ^™' 

'  ^  ^     J  blements,  upon 

commissioners  under  the  probate,  set  off  as  dower  to  ^e  determina- 
Mary^  the  widow  of  one  Benajah  IFebsterj  in  whom  by  the  divorce, 
the  fee  was  at  his  decease ;  that  the  widow  went  into 
possession,  and  so  continued  until  her  marriage  with 
fFilliam  Stockman;  that  during  the  coverture,  to 
wit,  on  the  10th  of  August ^  1 799,  Stockman  leased 
the  land  to  the  plaintiff  by  written  lease ;  that  before 
the  expiration  of  the  term,  to  wit,  in  January^  1800, 
Stockman  and  wife  were  divorced  a  vinculo  matri- 
moniij  and  after  the  divorce  the  entry  was  made  and 
tlie  crops  taken  by  the  defendant,  who  justified  as 
the  servant  of  Mart/n 

The  question  now  made  upon  objection  to  the 
lease  being  read  in  evidence,  is,  whether  the  lease 
executed  by  fFilliam  Stockman  shall  enure  againtst 
tbe  woman  after  the  divorce. 
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GooU  Jmos  Marsh.    We  object  to  the  shewing  of  this 

Webster,     lease  in  evidence.    We  consider  it  as  void.    All  the 

"""*-""  interest  IFilUam  Stoekman  ever  had  to  the  lands  fai 

question  was  acquired  by  the  marriage  aod  termi-. 

Dated  with  the  divorce. 

In  analogous  cases  we  find  it  laid  down  as  law, 
"  that  if  tenant  in  dower  or  by  the  curtesy  makes  a 
lease  for  years,  reserving  rent,  and  die,  this  lease  if 
absolutely  determined;  so  that  no  acceptance -by  the 
heir,  or  those  in  reversion,  can  make  it  good.  For 
though  their  estate  is  guodammodo  a  continuance  of 
the  estate  of  the  husband  or  wife,  yet  it  is  a  con- 
tinuance of  it  orily  for  life,  and  they  have  no  power 
to  contract  for  or  interfere  with  the  inheritance, 
and  consequently  their  leases  or  chaiges  &U  off  with 
the  estate  whercout  they  were  derived,  and  the  lessee 
has  become  tenant  by  sufferance  by  his  contlnuanci^ 
of  possession  after." 

So,  in  case  of  tenant  for  life,  he  can  hiakc  no  Icaa^ 
to  c<mthiue  longer  than  his  own  life.  Bacons  jibri^r 
ment,  voh  4.  p.  126. 

A  divorce  a  vinculo  matrimonii  operates  'a  dfl 
death  to  the  conjugal  p^r  as  husband  and  wife,  .«i^ 
should  have  the  same  operation  in  law  in  all  its  ccBt 
seqnenccs  as  a  natural  dciith- 

Josias  Smithy  contra.  It  cannot  be  conti-o\"CTtcrf, 
that  our  lessor,  JFilUam  Sfockniart,  at  the  time  of  the 
executing  the  lease,  had  full  power  to  make  it,  and 
that  tlie  lease  Would  have  bt-en  in  force  until  the  ex- 
piration of  "die  term,  if  the  divorce  had  not  isiKt- 
Tcncd.  We  conslder'tiie  interest  of  A/ary'J 
4n  these  lands  by  her  rntcrmarriage  whh 


'"^^ 


■•■i^p 
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Sioekman  so  vested  in  bim  that  he  had  power  without       Gou^ 
her  aid  to  lease  them,  and  his  lease,  the  term  being     Webster. 
iiot.  expired^  must  operate  li9iey<Hi4  the  divorqe.  """""" 

/rhe  law  looks  upon  tlie  husband  and  wife  ^  op^ 
person,  and  therefore  allows  but  one  will  between 
tjiem,  which  is  placed  in  the  husband  as  the  fittest 
and  aUest  to  provide  for  and  govern  the  &mily.  He 
ha3  an  abacdute  power  o^er  her  personal,  and  a  quali- 
fied power  over  her  real  estate.  A  distinction  is 
however  here  to  be  taken  between  real  estate  which 
the  wife  holds  in  her  own  right  i^  fee,  and  that  in- 
terest in  land  which  she  hcrse}f  held  at  die  time  of 
her  marriage,  not  of  inbeiitance,  but  f<^  s^  term.  la 
the  former  case  she  mu9t  join  with  \m^t  baiv>a  in  a 
deed  to  pass  the  fee,  or  to  make  a  leasi^»  which  sh^l 
AOt  determine  by  the  disscdutiw  c^  the  coverture.    ; 

In  the  latter  case,  the.  husband  may  execute  the 
lease  alone,  and  it  shall  enure  beyond  the  coverture ; 
for  the  wife's  interest  in  the  lands  is  but  a  mere  chat- 
tel interest,  and  subject,  with  h^  persons^  esl^,  to 
the  ccxxtrol  of  die  husband.  Mary  Stockman^  there- 
fore, by  her  marriage  with  IFiUiam  Stockman,  sub- 
jeoted  the  land^  in  question  to  the  absolute  contro)  of 
her  husband,  and  the  lease  made  by  lum  during  the 
coverture  is  valid.  « 

We  observe  further,  that  the  law  b  careful  that  thft 
lessees  of  those  who  hold  laods  dependent  on  contin- 
tgp^c}^  ^bail  myt  sui&r  by  tliose  events  against  which 
fommon  loiesiglit  cannot  guard. 
.  liitmuott^  dower,  curtesy,  Of  ^ Hkt  9^  having 
jnade  a  .lease  mdjiesei:ved  rent,  die  bc^cethe  exr 
fknt&m  of  the  jterm,  the  tenant  shallj^vve  his  embler 
tmntsft     Surelfy  jRQ  \mmm  i^iidence  could  jh|:i^ 
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Gould       yarded  against  a  divorce.    If,  therefore,  the  lease 
Webrter.      was  determined  by  the  diToicc,  the  defendaott  as  the 
■""""""*  servant  of  Mary  Stockman,  cannot  jusufy  the  taking 
Ac  crops  or  emblements. 

-  But  if  the  interest  of  our  lessor  Stockman  in  the 
lands  waa  destroyed  1^  the  divorce,  it  does  not  fol- 
low that  the  lease  is  destroyed.  We  leam  from  the 
books,  that  a  man  makes  a  lease  cX  lands  holdcn  by 
him  in  the  right  of  his  wife,  in  whom  the  fee  is,  and 
dies,  yet  if  the  widow,  or  even  her  second  husband, 
accepts  rent,  the  lease  shall  enure  in  bvour  of  the 
tenant  in  possesion  to  the  expiration  of  the  term. 
Mary  Stockman,  in  lieu  (tf  inciting  the  defendant  to 
a  trespass,  should,  upon  the  dissolution  oC  her  mar- 
riage  by  the  divorce,  have  ^ven  notice  to  thepiaintiff, 
who  would  readily  have  attorned  to  her.  Her  in- 
terest in  the  land,  if  any  existed  surely  could  not 
justify  a  trespass. 

Amos  Marsh.  The  question  now  before  the  Coott 
is  of  magnitude.  If  a  divorce  a  vituulo  matrinumu 
doei  not  restore  to  a  woman  all  the  estate  die  lieldto 
huids  in  her  own  ri^t  at  the  time  of  the  miiriige^ 
and  the  hiisbuid  during  the  coverture  miiy  carve 
such  an  estate  out  of  them  by  durable  leases  as  may 
Utterly  defeat  her  interest,  then  every  mnn  who  mar- 
ries a  widow  endowed  may  dispose  of  her  estate  b 
doimt  at  will,  withoitt  her  consent  »nd  act ;  and  this 
would  be  in  c^ipositian  to  the  statute,  which  declsmi 
that  "iKi  real  estate,  of  which  a  womun  shall  be  sdaed, 
•hall  pass  by  deed  of  herself  and  baron,  unless  tbc 
deed  be  acknowle(^;ed  by  her  apait  from  hei 
teid.'*    Will  it  be  Mntended,  dac  the 
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the  rigJit  alone  to  make  a  long  lease,  which  may  as       ^^^^ 
completely  defeat  the  woman's  right  as  a  deed  pass*     Webster, 
ing  the  fee,  and  thus  avoid  the  statute  ?  '     .  — — — 

It  is  said  the  husband  might  make  a  lease  of  those 
lands  which  shall  now  enure  after  the  divorce,  be- 
cause her  estate  in  them  was  a  chattel  interest.  Mr. 
Snnth  does  not  speak  hene  with  his  accustomed 
accuracy.  *  Estates  lor  years^  by  statute  merchant  or 
statute  staple,  elegit^  or  the  like,  are  chattels  real^  not 
in  dower,  which  is  an  estate  ioc  life. 

But  it  seems  to  be  contended,  that  though  the  hus- 
band's interest  in  this  lease  may  be  destroyed  by  the 
divorce,  yet  it  must  remain  in  force  as  relative  to  the 
tenant,  who,  it  is  said,  would  on  application  have  at- 
torned to  Mary. 

But  if  he  had  failed  to  render  rent,  would  an  action 
have  lain  upon  this  lease  ?  In  whose  name  should  it 
have  been  brought.  After  the  attornment,  what 
would  have  been  the  situation  of  the  tenant  ?  If  the 
lease  contained  covenants  to  be  performed  on  the 
part  of  the  lessor,  upon  the  breach  of  those  covenants 
who  should  the  lessee  prosecute  ?  If  he  brought  his 
action  against  WUBam  Stockman^  he  would  plead  that 
the  lease  was  extinguished  by  the  divorce,  and  the 
covenants  abandoned  by  the  attornment.  If  against 
Mart/j  she  would  plead  non  est  factum^ 

Is  not  the  doctrine  of  attornment  almost  obsdete 
in  England  ?  In  this  State,  have  we  ever  ad(^ted  it 
excepting  in  case&of  tenancy  at  will  or  at  suffiuunce? 
When  attornment  is  made  by  tenant  fm*  years  under 
a  lease,  the  lease  is  assigned  under  hand  and  seal,  and 
a  formal  entry  made  on  the  lease  of  the  tenant's  at- 
tornment, widi  an  acknowledgment  of  the  i^ynMpBUt 
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of  some  part  of  the  rent.  Tlie  present  difficulties  »tt 
then  avoided.  The-  asugnee  in  such  case  cfamot 
'  plead  nan  est /actum,  for  he  has  made  hunself  a  coiw 
tracttng  party  to  the  lease.  The  tenant  canmrt  icftiae 
to  render  rent,  for  he  is  estopped  by  die  tttxmm&xu 
But  this  can  otdy  be  efiected  where  the  ksscv  assigns 
the  lease  or  passes  the  lands  to  anodicr,  md  ddven 
over  die  lease  with  the  deed.  Before  a  tenant  can 
Safely  attorn,  he  must  have  plenary  evidence  cxhilnt- 
ed  to  him  in  writing  of  die  consent  of  die  lessor.  But 
Mary  Stockman  never  was  in  possession  of  this  lease, 
could  shew  no  assignment,  and  could  demand  no  at* 
toniment. 

It  is  begg^g  the  question  to  say,  diat  we  cannot 
justify  a  trespass  done  in  pursuance  ofhA^direccifMiSi 
We  do  not  assume  to  ju^fy  a  tre^ss,  but  the  qaes- 
don  is,  whether  trespass  or  not.  If  her  right  of  entry 
was  not  tolled  by  the  lease,  it  is  no  trespiess. 

By  the  Court.  The  Court  craisider  the  c^KratioQ 
of  a  divorce  a  vincuh  matrimonii  to  be,  to  restore  to 
the  woman  her  interest  entire  in  all  the  real  estM* 
which  the  husband  held  in  her  r^ht  by  the  intermar- 
riage, and  v^uch  by  their  joint  act  had  not  been  fc* 
gaily  conveyed  during  the  coverture. 

The  tenant,  under  a  lease  made  by  the  husband 
during  the  coverture,  shall  not  suffer  by  the  unex- 
pec^ted  dissolution  of  the  marriage  by  the  divorce, 
but'shaH  be  sccuredin  his  crops  or  emblements,  and 
shall  have  egress  and  regress  for  that  purpose.  For 
this  being  an  acd(Hiof  trespass  on  the  freehold,  tbe 
whole  turns  up<m  the  right  of  entry,  and  the 
pkoc  the  tenant  under  the  husband's  leases 
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during  the  coverture,  after  the  divorce,  in  the  same        Gould 
situation,  as  it  respects  the  ^oman  divorced,  as  the      webster. 
tenant  would  -be  placed  with  respect  to  the  heirs  at  * 

law  of  Benajah  Webster^  if  the  tenancy  in  dower  li^ 
been  extinguished  b^  the  death  oS  the  wife,  in  which 
case  the  lease  would  have  been  determined,  and  he 
would  have  had  his  emblements. 

Let  the  lease  be  read  in  evidence  mb  modo  to  shew 
that  it  once  was  in  esse  to  entitle  the  tenant  to  his  em- 
blements, but  not  to  shew  a  right  in  the  plaintiff  io 
the  possession. 

Verdict  for  the  defendant.    . 

Josias  Smithy  for  the  plaintiff. 
Amos  Marsh,  for  the  defendant^ 


Arcalus  Harmon 

against 

John  Broome,  Esquire,  and  Son. 

IN  ERROR.     This  writ  was  brought  to  reverse.  As  a  eenerai 
a  judgment    rendered    by  Addison  County  Court,  wiu'noTin^^ 
March  term,  1801,  in  favour  of  the  now  defendants,  J^e  ^&xy^^ 
and  against  the  plaintiff  in  error.    Among  the  errors  Ji^ation^"of^'*'^ 
assigned,  that  relied  upon  was,  *'  that  the  County  ^o'*^** 
Court  had  taxed  costs  in  tlie  original  suit  at  23  dols. 
25  cts.  whereas  by  law  the  said  County  Court  ouj^ht 
teiiave  taxed  the  ^aid  costs  at  the  sum  of  eleven  dol- 
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lars,  in  that  they  had  taxed  travel  and  term  fees  for 
both  the  original  plaintifis,  for  March  and  September 
term,  18()0,  and  for  March  term,  1801,  when  ju^- 
mcnt  on  default  was  entered  at  March  term,  1800, 
and  no  additional  costs  ought  to  have  been  taxed  at 
March  term,  1801. 

In  nulla  est  erratum  pleaded. 

I'he  cause  was  not  argued,  the  Court  having  ob- 
served, tliat  ujion  inspection  of  the  record  they  were 
persuaded  tlic  costs  had  been  taxed  correcdy.  But 
they  considered  it  as  a  general  principle,  that  this 
Court  would  not  in  error  judge  over  the  inferior 
Courts  in  the  taxation  of  costs ;  these  being  always 
under  the  thumb  of  the  several  Courts  below,  and 
often  regulated  by  principles  of  equity  and  the  exer- 
cise of  sound  discretion,  the  motives  to  which  will 
not  appear  on  the  record. 

Upon  this  suggestion  by  the  Court,  the  pluntiff  in 
error  moved  for  and  had  leave  to  discontinue,  vnth 
jiayment  of  costs. 

lAike  Strong  and  ^mos  Marsh,  for  plaintifil 
Loyal  Case,  for  defendant. 
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Sute 

V. 

J.  W. 

State  against  J*  W.  — — — ^— — 

AT  the  last  term,  the  defendant  was  tried  for  ^^^  ^J^^^l 

forgery  in  the  alteration  of  a  promissory  note.  grfy  »^^  ^^J"- 

The  indictment  stated,  that  he  had  in  his  posses-  Court  wiU  not 

grant  a  new 

sion  by  purchase  the  following  note :  tnai  grounded 

.   *  on   motion  for 

new    and    ma- 

JBridparti  JVavember  12th,  1800*      because  the  de- 

For  value  received,.  I  promise  to  pay  Amos  Smith  h^^grnce  "uie 

twenty  dollars  worth  of  stock,  by  the  Erst  of  October  fe^'I^^thTs'he 

next,  withoi/^  use.  ^T^^LT^ 

As  witness,  the  privity    of 

her  husband. 

Mphraim  Smitfu 

That  he  wisely,  wittingly,  deceitfully  and  felo- 
iiiously,  did  alter  or  cause  tlie  same  to  be  altered  by 
obliterating  the  letters  and  syllable  out  from  the  word 
withdut,  and  then  avers  that  tlie  word  use  intends 
interest. 

A  second  count  charged  the  defendant  with  utter- 
ing  and  publishing  as  true,  the  same  false,  forged  and 
altered  note,  knowing  the  same  to  have  been  so 
forged  and  altered. 

The  Jury  found  him  guilty  of  the  first  count,  and 
not  guilty  of  the  second. 

At  the  same  term,  after  verdict,  the  defendant 
moved  for  a  new  trial,  upon  the  ground  of  having 
since  the  trial  discovered  new  and  material  evidence. 

His  motion  was  accompanied  with  his  own  affi-- 
davit  and  that  oiAsa  Strong,  who  testified,  ''  that  he 
was  present  at  the  trial,  when  C/iristianOy  the  wife  of 
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Sute        the  prisoner,  informed  him  that  she  well  knew  how 
I  w.       and  in  what  manner  and  by  whom  the  alteration  was 
"  made  in  the  note  then  under  ccmsideration.     After 

some  hesitation,  and  repeatedly  declaring  her  hus- 
band was  innocent,  she  said  she  did  it  herself.  She 
Si:id  her  husband  had  left  tlie  note  vnih  some  other 
papers  on  a  sheif  in  the  bar,  on  which  stood  a  leaky 
vessel  of  water,  which  was  spilled  on  the  papers;  that 
in  this  way  the  note  got  wet ;  that  she,  in  attempting 
to  smooth  the  papera,  and  to  rub  off  the  dirt  and  wa- 
ter that  was  upon  the  note  with  her  thumb  nail,  made 
the  hole  which  now  appears  in  the  note.  She  said  it 
was  hard  her  husband  should  suffer  when  he  was  in- 
nocent ;  that  he  blamed  her  for  wetting  the  papers, 
and  therefore  she  did  not  dare  to  tell  him  any  thing 
about  the  hole  that  she  made  in  the  note.  When  the 
prisoner  was  coming  from  the  bar,  after  the  Jury  bad 
brought  him  in  guilty,  I  informed  him  k£  what  bis 
wife  had  said.  He  seemed  surprised,  and  obcerred, 
that  it  was  unfortunate  he  did  not  know  of  it  bcfbit 
the  trial." 

At  this  term  the  motion  was  argued. 

Samuel  Miller.  We  come  forward  under  none 
embarrassment  in  the  support  of  the  present  ■wlim, 
arising  from  our  being  unable  to  find,  after  diligent 
search,  any  precedents  in  the  books  ivhich  will  exact- 
ly accord  with  our  case ;  but  we  consider  the  princi- 
ples which  have  generally  governed  in  the  granting 
of  new  trials  to  be  with  us,  and  we  Iwve  the  firmest 
reliance  on  the  justice  and  clemency  of  ihc  Cmut; 
r/iaf  justice  which  will  not  convict  the  innocent,  and 
t/tat  clemeney  which  will  not  suffer  a  man  of  ll 
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irreproachable  life,  to  be  condemned  to  indelible  igno«  sut* 
minyy  through  an  unhappy  mistake,  which  grew  out  j.  w. 
of  the  best  affections  of  the  human  heart.  ' 

Bom,  educated  and  married  in  a  neighbouring 
State,  my  client  there  lived  for  many  years  in  the  in- 
dustrious and  honest  accumulation  of  a  decent  estate. 
He  saw  his  &mily,  wealth  and  reputation,  annually 
increase.  He  lived  respected  by  his  friends,  and  re« 
peatedly  honoured  by  the  election  of  his  fellow  towns- 
men with  places  of  public  trust. 

'^  With  all  his  blushing  honours  thick  upon  him,", 
he  removed  with  his  family  into  this  State.  Nere^  as 
his  neighbours  can  witness,  he  has  pursued  the  same 
blameless  tenor  of  life,  and,  undl  this  unhappy  inci- 
dent, preserved  the  same  unspotted  character,  and  so 
increased  his  property  as  to  put  him  far  above  the 
temptation  to  commit  a  crime  of  this  natiu^. 

The  note  in  question  was  purchased  by  him  with 
the  charitable  design  of  relicvipg  an  embarrassed 
neighbour.  Expecting  the  promisor  to  dischai^  it, 
he  unfortunately  took  it  from  his  desk,  and  deposited 
it  with  other  papers,  where  it  was  wet  and  soiled  by 
the  oversetting  of  a  vessel  of  water.  His  wife,  in  her 
attempts  to  clean  it,  rubbed  the  folds  of  the  paper,  and 
a  single  syllable  was  obliterated.  Perhaps  uncon- 
scious of  the  import  or  importance  of  the  letters  ex- 
punged, or  fearing  to  give  pain  to  a  husband  who  had 
so  many  years  exercised  the  greatest  tendcnicbs  to- 
wards her,  she  refrained  from  informing  him  of  the 
accident 

But  when  she  entered  the  hall  of  justice,  and  be- 
held her  husband  arraigned  and  on  trial  for  an  infamous 
crime ;  when  she  saw  the  consequences  of  her  own 
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stata  imprudence  just  ready  to  conclude  in  tbe  conviction 
J.  w,  and  punishment  of  a  beloved  and  innocent  husband, 
'  and  in  the  disgrace  and  ruin  of  her  family,  she  could 

retain  the  fatal  secret  no  longer.  She  burst  into  tears, 
and  disclosed  it  to  the  deponent.  That  he  did  not 
immediately  communicate  it  to  her  husband's  caun> 
sel,  is  to  be  lamented ;  but  so  it  was,  that  my  unfortu- 
nate client,  on  retiring  from  the  bar  after  the  verdict, 
first  learned  the  cause  of  his  being  made  tbe  unexam- 
pled spectacle  of  a  man  convicted  c^  a  crime  by  a 
Vermont  Jury,  when  he  was  entirely  innoceot. 

Thus  we  have  laid  our  unhappy  case  before  the 
Court ;  and  we  request,  not  that  your  honours  would, 
as  common  justice  might  seem  to  require,  order  the 
defendant  to  be  directly  discharged ;  though  thi^ 
would  be  congenial  with  your  feelings  as  men,  yet 
we  are  sensible  as  Judges  you  cannot  do  this  sum- 
mary justice  consistently  with  those  rules  of  Court, 
which,  though  founded  in  right,  sometimes  operate 
hardly  upon  individuals. 

But  we  move  that  this  oppressive  verdict  may  be 
«et  aside,  and  the  defendant  have  an  opportuni^  to 
shew  his  innocence  to  another  Jury,  who  we  doubt 
not  will  pronounce  him  not  guilty,  \^  ithuut  leaving 
th?ir  seats. 

State  Attorney.  The  address  to  the  passions  by 
the  prisoner's  counsel  has,  I  confess,  so  Ihr  engaged 
mine,  that  I  will  not  attempt  to  dissipate  his  pathetic 
and  affecting  illusions  by  a  recurrence  to  those  una> 
domed  and  stubborn  facts  which  appeared  on  the 
trial,  which  would  at  once  shew  how  greatly  tbe 
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soner  and  family  are  indebted  to  the  eloquence  of  his        sute 
advocate.  j.  w. 

The  question  now  before  the  Court  is  a  point  of*      " 
dry  law.     So  I  am  constrained  by  my  official  duty  to 
consider  it     So  the  Court  are  bound  in  their  judi- 
cial character  to  decide  upon  it. 

Stripped  of  all  the  vivid  colouring  of  fancy,  the 
case  under  consideration  is  simply  this : 

The  prisoner  at  the  bar  has  been  indicted,  arraign- 
ed and  tried  for  the  crime  of  forging  and  akering  a 
promissory  note.  After  a  long  and  impartial  trial,  in 
which  every  indulgence  was  allowed  him,  in  which 
the  subject  was  minutely  investigated,  and  some  of 
the  most  eminent  counsel  at  the  bar  heard  with  great 
patience  by  Court  and  Jury  in  his  defence,  the  Jury 
have  found  him  guilty. 

He  now  moves  for  a  new  trial,  grounded  on  the  ' 
recent  discovery  of  new  and  material  evidence.  The 
amount  of  this  evidence  is,  that  his  wife  innocently 
effected  the  alteration  in  the  note,  concealed  it  from 
her  husband,  and  the  circumstance  never  came  to  his 
knowledge  until  after  the  verdict. 

The  question  is,  will  the  Court  grant  a  new  trial 
on  this  ground  ? 

Suppose  a  new  trial  granted.  Let  us  inquire  whe- 
ther  the  prisoner  could  avail  himself  of  this  newly 
discovered  evidence. 

The  alteration  of  the  note  by  the  wife  was  it  seems 
a  secret  known  only  to  herself. 

How  shall  the  prisoner  prove  to  a  future  Jury  that 
it  was  done  by  her  ? 

Will  he  attempt  to  prove  it  by  his  wife  ?  The  law 
excludes  her  from  testifying  for  or  against  her  hus- 
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sttte  band.  Will  he  attempt  to  prove  ber  declarations  by 
j.V.  other  witnesses?  The  undeviating  rule  of  law  is, 
^■^^^  "  that  which  is  not  evidence  in  itself  can  never  be 
made  so  by  any  circuity."  Better  would  it  be  to  ad- 
mit the  oath  than  the  assertions  cf  the  wife.  The 
oath  mi^t  be  some  obligadon  upon  her.  But  her 
mere  loose  assertions  in  favour  of  a  person  in  whom 
she  has  the  nearest  interest  may  be  readily  made,  and 
surely  would  receive  no  additional  credit  by  beii^ 
heard  in  Court  under  the  oath  of  another,  who  testi- 
fies not  to  the  truth  of  her  decorations,  but  dmply 
that  he  heard  her  narrate  them. 

If,  therefore,  the  newly  discovered  evidence  cannot 
be  admitted  on  the  new  trial,  the  grounds  of  the  pre- 
sent motion  fail. 

MiUer.  The  objection  to  our  moti(Ki  seems  to 
rcbt  here,  tliat  in  cose  a  new  trial  be  granted,  the  pri- 
!>oner  cannot  avail  himself  of  the  discovery  made  by 
the  wife. 

The  rule  that  husband  and  wife  cannot  be  witnesses 
for  or  against  each  other,  like  all  pther  general  rules, 
has  its  exceptions.  We  learn  from  the  books,  Aat 
one  exception  results  from  cases  of  "  evident  neces- 
sity.^^ Is  not  this  in  point?  When  we  all  perceive 
that  an  innocent  person  is,  if  this  motion  does  not 
prevail,  about  to  suffer  tlie  punishment  of  the  guihy. 
Is  there  not  tlien  here  an  evident  necessity  of  depart- 
ing from  the  general  rule  ?  If  it  has  been  departed 
from  to  CONVICT  as  in  the  case  of  Lord  ./tudletf, 
where  the  wife  was  admitted  to  convict  her  husband 
of  a  capital  crime,  shall  it  not  be  deviated  from  in  6- 
vour  of  innocence  ?    But  if  the  \vife  caimot  be  ad- 
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mitted  to  testify,  or  even  her  declarations  of  her  bus-        Sutc 
band^s  innocetice,  testified  to  by  others,  may  we  not,        j.  w. 
now  we  have  discovered  a  clew  to  this  unfortunate  -*— — — 
transaction,  be  admitted  to  shew,  by  a  variety  of  at- 
tending circumstances,  the  truth  of  her  relation,  and 
may  they  not  amount  to  a  violent,  or  at  least  to  a  pro- 
bable presumption  of  the  prisoner's  innocence  ? 

When  a  new  trial  is  moved  for  on  account  of  the 
discovery  of  material  evidence,  what  weight  such 
evidence  may  have  with  the  Jury  is  not  for  the  consi- 
deration of  the  Court,  but  merely  its  materiality.  It 
is  observable,  diat  on  the  trial  one  witness,  Eunice 
French^  testified  to  the  oversetting  a  vessel  of  water 
and  wetting  some  papers ;  but  at  that  time  his  coun- 
sel, for  want  of  information,  were  unable  to  apply  the 
circumstance  in  his  defence.  Undoubtedly  many 
other  circumstances  of  this  nature  may  be  proved. 

The  Attorney  for  the  State  has  been  pleased  to  pay 
a  compliment  to  my  eloquence  which  I  neither  merit 
or  desire.  The  truth  is,  the  simple  narration  of  the 
"  round  unvarnished  tale  I  have  delivered,"  carries 
with  it  the  force  of  eloquence  without  its  embellish- 
ments. I  am  charged  with  addressing  myself  rather 
to  the  passions  than  the  reason  of  the  Court.  If  I 
could  have  presumed  to  have  attempted  to  interest 
the  feelings  of  the  Judges,  I  might  in  lieu  of  a  simple 
statement  of  facts,  have  called  the  attention  of  the 
Court  to  the  pitiable  situation  of  the  distressed  wife 
of  the  prisoner  and  their  tender  offspring,  who  now 
surround  me,  and  who,  by  the  mute  but  powerful 
eloquence  of  their  tears,  beg  of  your  honours,  not 
mercy  for  the  guilty,  but  protection  for  the  inno- 
cent. 
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State  Of  all  men  1  shall  not  be  chai|;ed  by  those  who 

J.  w.  know  me  with  aiming  to  bias  the  decisions  of  this 
""""""  Cuurt  by  ^o/tu/or  considerations.  The  motto  of  the 
seal  of  the  Court  is  with  me  a  favourite  maxim :  FtaC 
Justitia  ruat  caelum.  But  it  is  certainly  true,  that  the 
great  object  of  conviction  and  punishment  is  the  ef> 
feet  which  they  are  to  have  on  society.  The  re- 
formation of  the  offender  is  but  a  secondary  ccHisi- 
deration.  The  crime  and  the  punishment  should 
therefore  be  necessarily  connected  in  the  view  of  the 
people.  If  they  consider  the  former  not  to  liave 
existed,  the  latter,  instead  of  producing  a  salutary 
effect,  will  shake  their  confidence  in  the  administra- 
tion of  justice. 

By  a  rigid  adherence  to  the  rules  of  law,  this  man 
may  be  condemned ;  but  the  infliction  of  punishment 
will  have  no  salutary  efiect  upon  the  people,  for  they 
will  not  condemn  him.  He  will  stand  guiltless  in 
the  view  of  his  family,  for  they  know  his  innocence; 
and  what  in  all  events  should  console  and  support 
him,  he  will  stand  acquitted  by  his  own  conscience. 


Motion  dismissed.- 


Haiiiel  Chtpman,  for  the  State. 
SamueiMilier,  for  defendant. 
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Wright 

V. 

Cooper  and 
Tousey. 


Silas  Wright 

against 

William  Cooper  and  Azariah  Toussy. 


TRESPASS.      The  plaintiflF  in  substance   de-  ^    An  action 

*  founded  on  tort 

clared,  that  he  was  possessed  of  a  farm  of  290  acres  may   be   sua- 

*  tained    against 

of  land  in  ffet^bridgey  bounded  on  Otter  Creek ;  that  one  or  more  de- 
the  defendants,  between  the  4th  of  Mat/^  1797,  if  two  defend- 
and  the  7th  of  August y  1799,  erected  dams  at  the  pleading*"  the" 
head  of  the  falls  on  Otter  Creek,  within  the  city  of  gj^^^i^  ^%";^ 
rergenneSi  which  occasioned  an  unusual  rising  of  the  Jj|^  **cxcub'ate 
waters,  and  caused  them  to  overflow  his  lands,  where-  ^^^^  ^^^^>  ^^»* 

will  be  no  cause 

by  his  crops  were  destroyed,  and  his  farm  otherwise  for  setting  a- 

*  side    the   vcr- 

injured,  ad  damnum.  diet 

The  action  was  instituted  the  7th  of  August,  1 799. 
The  defendants  pleaded  jointly  the  general  issue,  and 
the  cause  was  tried  by  the  Jury  at  the  last  term. 

On  the  hearing  it  appeared  clearly,  that  the  da- 
mage was  done,  and  the  overflowing  of  the  waters 
occasioned,  by  the  erection  of  the  dams ;  that  there 
is  a  small  island  in  the  creek  at  the  head  of  the  falls ; 
that  there  were  two  dams  connecting  this  island  with 
its  eastern  and  western  shores.  The  western  dam 
had  been  erected  before  the  revolution,  and  had  oc- 
casioned  no  damage  to  the  plaintiflf  until  the  erection 
of  the  eastern ;  but  it  had  been  built  upon  by  one 
JFairchildj  who  held  it  by  lease  as  a  privilege  and  ap- 
purtenance of  the  mill  site.  At  the  con^mencement 
of  the  action  it  was  owned  by  tlie  defendant  Cooper^ 
by  deed  dated  13th  of  Februart/^  1799,  conveying; 
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WrisM  the  site  of  the  mill  and  its  appurtenances,  subject  to 
Cooper  and  the  incumbrance  of  Faircfuld's  lease.  That  the  de- 
^'  fendant  Cooper^  upon  being  informed  of  the  injuiy 
occasioned  by  the  dam  to  the  lands  of  the  plaintiff 
and  others,  directed  the  dam  to  be  immediately  re- 
moved, and  it  was  accordingly  removed  in  JVovem- 
ber,  1799. 

That  the  eastern  dam  was  erected  in  May,  1797, 
Sy  one  BurBng,  who  held  the  mill  site  on  that  side 
by  lease  ;  but  the  milt  ^te,  whh  its  {sivileges  and  ^- 
purtenances,  were  owned  by  the  defendant  Tousey, 
who  was  tn  possession  during  the  )'ears  1797,  17W, 
and  1799. 

The  Jury  found  the  defendant  Tousey  gnilty,  and 
assessed  damages,  and  found  die  defendiuitt  Coeper 
not  gtdlty. 

After  verdict,  the  defendant  Tous^  tied  the  fol- 
lowing rule  by  leave  of  Co<Ht. 

Silas  Wright     "] 

V.  Addison  County,  Supreme  Court 

fFiUiam  Cooper  V    of  Judicature,  January  ton^ 
and  A.  D.  1802. 

Azariah  Tousey.  J 

And  now  the  said  Azariah  Totaey,  in  Court  Ifcl* 
by  his  attornies,  Daniel  Chipman  and  Josias  Sinitfi, 
after  verdict  and  before  judgment  rendered  thereofi, 
moves  a  rule  upon  the  said  Silas  fVright,  to  shew 
cause,  if  any  he  have,  why  the  said  verdict  should 
not  be  set  aside. 

Because  he  says, 

Krst.  That  in  said  action  fhe  said  Silas  declared 
against  Um  the  ssud  Azariah  and  '^hc  said  JFiBkan 
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jointltf  ia  a  pica  of  trespass  on  the  case  for  buUdlng 
and  erecting  certain  dams  and  dykes,  &c.  pn  the  said 
falls  of  Qtter  Creekf  and  contiiiuing  the  same,  by 
mctans  of  which  thq  lands  of  the  said  SUas^  in  his  de>* 
claratkui  described,  were  overflowed  and  injured  to 
his  damage,  and  that  the  said  Azariah  and  fFUkam^ 
the  defendants  in  said  action,  jointly  pleaded  thereto 
the  general  issue,  which  was  joined  by  the  said  Silas; 
and  the  Jury,  on  the  issue  so  joined  as  aforesaid, 
found  the  said  AzeruA  only  guilty,  and  the  said  fFil-- 
liam  not  guilty :  whereas  by  the  law  of  the  land  no 
verdict  could  be  had  or  rendered,  either  against  the 
said  Azariah  or  the  said  fFilHam^  separately. 

Secondly.  That  on  the  trial  oS  said  action  it  ap- 
peared, that  the  said  Azariah  and  fTHliam  had  not 
any  joint  interest  in  building,  erecting,  or  ccmtinuing 
the  said  dams,  dykes,  &Cf  and  a  joint  action  therefor 
could  not  by  law  be  maintained  against  them  the  said 
Azariah  and  ffilliam. 

Qhipman  and  Smith. 
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timimmr^m    imp  i    \ 


At  this  term  die  motion  was  argqed  and  decided. 


Amos  Marsh,  for  the  plaintiff,  now  shewed  cause. 

The  first  exception  to  the  verdict,  is, 

That  the  Jury  have  found  the  defendant  Tousey 
guilty,  when  he  and  the  co-defendant  pleaded  thq 
general  issue  joindy. 

There  is  a  distincticMi  to  be  taken  between  actions 
on  contracts  and  torts.  In  the  former  case  all  the; 
parties  must  be  sued;  in  the  latter  one  or  more. 
Therefore  we  read  in  JFilliams's  Abridgment,  vol.  1. 
p.2f  v^re  ex  contractu,  all  parties  to  be  sued;  where 
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ex  delicto,  here  the  trespass  is  severed,  and  ooe  or 
more  may  be  sued. 

In  the  case  of  Mitchell  v.  Tarbut  and  others.  Term 
Jteports,  vol.  5.  p.  649,  650,  651.  Lord  Kenyan  re- 
marks, **  I  have  seen  the  case  of  Boson  v.  Sandford 
in  the  different  books  in  which  it  is  reported,  in  all  of 
which  this  doctrine  is  clearly  established,  that  if  the 
cause  of  action  arise  ex  contractu,  the  plaintiff  must 
sue  all  the  contracting  parties ;  but  where  it  arises  ex 
delicto,  the  plaintiff  may  sue  all  or  any  of  thepartiet, 
upon  each  of  whom  individually  the  trespass  at- 
taches." 

So  in  Wilson's  Reports,  vol.  1.  p.  200.  Su^ey  v. 
Mott  ct  al 

In  the  case  of  Rice  v.  Sfmte,  ^  Burr,  p,  2612. 
Lord  Mansfield  said,  the  distinction  is  to  be  found  in 
all  the  books,  that  in  torts  all  the  trespassers  need  not 
be  made  parties.  It  is  left  entirely  to  the  option  of 
the  plaintiff. 

So  in  the  more  ancient  authorities.  Cro.  Car.  p. 
239.  Mills  V.  Mills,  and  Cro.  Eliz.  p.  701.  MarJtf. 
Vaughen  and  Veal.  Also  in  Carthew,  p.  171,  172. 
Sir  Peter  Rich  v.  Pilkington,  Lord  Mayor  of  LoH' 
don,  in  the  case  of  a  mandamus,  that  where  the  return 
is  made  by  several  persons,  the  action  may  be  joint 
against  all  or  several,  being  founded  on  a  tort  or  in- 
jury. Wherever  the  proper  issue  is  not  guilty,  the 
action  is  in  its  nature  founded  on  tort. 

Wherever  one  or  more  may  be  sued  in  the  sane 
writ,  there  the  Jury  may  assess  sevLTai  damages,  «r 
find  one  guilty  and  exculpate  the  others. 

That  tiie  defendants  pleaded  jointly  does  noC<ulK 
this  action  out  of  the  rule.    The  plaintiff  liad  S 
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trol  over  their  mode  of  pleading.  Their  joining  in 
the  plea  was  not  demurrable.  If  they  erred  it  was 
their  own  laches,  and  neither  of  them  can  take  ad- 
vantage of  it» 

The  second  exception  is. 

That  the  defendants  could  not  be  joined  in  the  ac- 
tion, because  each  owned  a  separate  dam,  and  they 
had  no  common  interest. 

It  is  totally  immaterial,  whether  the  defendants 
had  a  joint  interest  in  erecting  or  continuing  the  dam, 
or  not.  •  The  defendant  Tousey  does  not,  even  in  his 
motion,  say  that  they  did  hot  jointly  erect  them ;  but 
|f  he  had  laid  it  right,  the  authorities  already  cited, 
as  well  as  tlie  uniform  practice  of  this  Court,  shew 
Aat  an  action  will  lie  against  several  €is  joining  in  a 
trespass.  If  it  afterwards  shall  appear  on  the  trial, 
that  they  are  not  at  all  interested  in  the  act  from 
which  consequential  damages  have  ensued,  in  tres- 
pass on  the  case,  it  can  be  no  injjury  to  the  one  who 
is  found  by  the  Jury  to  have  been  interested,  that  the 
others  are  exculpated  by  the  Jury. 

The  language  of  the  defendant  is  simply  this :  I 
have,  it  is  true,  greatly  injured  my  neighbour,  and 
the  Jury  of  my  country  have  said  I  shall  pay  him  da- 
mages ;  but  I  beg  to  be  excused,  because  the  plaintift" 
has  unfortunately  sued  an  innocent  person  with  me. 
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Daniel  Chipman,  contra.  I  never  wish  to  contest 
the  received  rules  of  law.  There  can  be  no  doubt, 
that  when  an  action  is  founded  on  tort,  an  action  well 
lies  against  one  or  more ;  but  tliat  must  be  where  the 
trespass  is  entire^  as  in  the  case  cited  from  Tenn  Re-^ 
partSy  where  one  ship  was  suffered  to  run  against  ano- 
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Wright  ther.  But  where  the  torts  are  separate,  the  aetioa 
Cooper  and  must  be  Separated.  Where  a  Bingte  injury  is  done, 
'**'**''  and  numbers  are  coDcemed  in  dciag  of  it,  ceitairiy 
the  action  will  lie  against  one  or  more  of  them.  But 
if  I  own  separate  farms,  and  a  trci^iasa  by  aepaxaK 
persons  is  done  9a  each,  can  they  be  jtwed  in  one 
action  ?  Or  if  two  ships  run  against  my  vesael  at  dif- 
ferent times,  the  first  doing  such  danuf^e  as  would 
not  liave  sunl^  her,  and  the  second  doing  afterwards 
as  actually  sunk  her,  but  which  would  not  have  fa^ 
pened  but  from  the  injury  she  reodved  beta  the  first 
assailant,  could  I  join  the  owners  of  both  these  ^ps 
in  the  same  action  (^  trespass  on  the  case  for  making 
my  vessel  ?  This  is  similar  to  the  present  actioo. 
The  plaintiff's  &rm  has  been  overflowed  and  injined 
by  the  erection  of  two  dams  built  at  diflerent  times, 
each  projecting  from  an  island,  and  obatnuling  se* 
veral  channels  in  Otri^r  Creek.  Ifeitherof  the  daou 
had  been  solely  erected,  the  obstructim  of  the  water 
would  not  have  liecn  such  as  to  have  occasioned  the 
injury  to  the  plaintiff,  can  the  separate  owners  of  diese 
dams  be  joined  in  the  same  action  for  their  separate 
acts  ?  The  act  of  either  was  independent  qf  the 
other. 

Samuel  Miller.  The  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  is  in  the  nature  of  a 
demurrer  to  our  declaration ;  for  though  it  contains 
two  exceptions  to  the  verdict,  they  both  go  to  the 
mode  of  bringing  the  action. 

We  have  declared  against  two  for  an  entire  injury. 
The  action  is  founded  oa  tort,  and  we  bad  a  right «( 
to  do,  as  we  have  fully  shewn  &om  the  booki».<~ 


JUN£  adjourned  term,  1802* 

not  we  have  ekitered  a  ncik  prmeqtd  against  the  de- 
fiendant  Cooper^  and  proceeded  again^  Tmt&ey.  If  a 
MH  ert  had  been  returned  as  to  the  former,  would  the 
writ  have  abated  as  to  the  latter  ?  might  not  the  Jury 
have  assessed  separate  damages?  or  were  they  not 
warranted  in  doing  as  they  have  done — find  one  guil- 
tf  md  exculpate  the  other  ^ 

The  rule  merely  requests  of  the  Court  to  set  aside 
the  verdict.  The  consequences  of  this  must  be  a 
vemre  de  novo.  If  the  verdict  is  set  aside,  shall  we 
Hot  have  a  right  then  to  en(ter  a  noUe  as  to  Cooper  ? 
CovHA  we  proceed  i^ainst  imn  after  a  verdict  with 
which  he  is  ocffitent  ?  He  has  not  joined  in  the  mo- 
tion for  the  rule. 

Whenever  a  motion  b  miMie  to  ?set  aside  a  verdict, 
tiie  ^e^ion  always  aiises,  ^nd  ixmo.  Ample  justice 
has  been  ahendy  ^one.  Guilt  i%  broir^  home  to 
the  acUud  tt^^passet,  ^md  the  innocent  has  gone 
free. 
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Opinion  of  the  ^ourt. 


The  practice  of  the  Court  has  ever  been  to  sustain 
actions  founded  on  tort  against  one  or  more  de- 
fendants. 

There  fesdmethtog  singular  in  the  present  action, 
as  ^Khlbitedin  evidence  on  the  trial. 

The  plaintiff  has  a  farm  bounded  on  a  river.  Two 
dams  have  been  erected  in  the  stream,  which  caused 
the  waters  to  overflow  the  plaintiff's  lands,  by  which 
he  has  been  materially  injured.  The  plaintiff  has 
brought  his  action  against  the  separate  owners  of 
these  dams.    Both  dams  must  have  been  erected  be- 


435  ADDISON  COUNTY,  &c 

Wright  fore  any  damage  could  have  resulted.  It  is  coii' 
Cooper  ind  tended,  that  the  two  owners  could  not  be  joined  in 
°"*'^"  the  same  writ,  or  if  they  were  they  could  not  be  dis- 
tinguished in  the  verdict. 

If  the  plaintiff  had  broug;ht  his  action  against  one 
of  the  owners,  his  counsel  would  have  argued,  that 
his  dam  alone  did  not  cause  the  injury,  and  so  it 
might  have  appeared  to  the  Jury. 

If  he  had  brought  his  action  a^inst  him  who  erect* 
ed  the  second  dam,  by  which  the  more  immediate 
injury  was  occasioned,  he  would  say.  If  the  other 
dam  had  not  been  erected,  mine  would  have  occa- 
sioned no  damage.  Why  did  you  not  combine  in  the 
action  him  who  made  the  first  obstruction  in  Ac 
river?  If  one  is  responsible,  both  are;  and  he  who 
received  equal  benefit  from  the  dams,  ought  equally 
to  contribute  in  repairing  the  injury  caused  by  them. 

'I'he  Court  therefore  consider,  that  the  action  will 
lie  against  both ;  and  that  the  Jury  were  the  premier 
board,  havii^  the  whole  subject  before  them,  to  de- 
cide where  the  blame  lay. 

It  appears  to  the  Court,  that  substantial  justice  is 
done  by  the  verdict 

Therefore  let  the  rule  be  dischai^dJ 

Samuel  Miller  and  Amos  Marsh,  for  plaintiff. 
Daniel  Ckiptnan  and  Josias  Smith,  for  defendant. 
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INDEBITATUS  ASSUMPSIT  for  monies  had     An  actkm  of 

and  received.  !::S;$^;;':^i  „^ 

Issue  in  feet  joined  and  submitted  to  the  Court.     .  jjl;  hrteJ^I!^ 

cruing  up«n  m 
jud^ent  debt 

Statement  of  facts.  ^""nK  ^^  »"«- 

pension  of  the 
execation    by 

It  is  ^^reed  by  the  attornies  for  the  parties  on  re-  ^  NoTlJIS'^'the 
cord  in  the  above  suit,  that  the  defendants  did  pro-  v^^^^^^  •*»«^ 

'     ,  ■■      ^^^  '  *  an  express  pro- 

mise the  plaintiff  to  pay  him  the  interest  of  two  sums  ^^^    ^^   Wf 

ot  money  contained  m  two  writs  of  executign,  in  &-  un^er  the  g«« 

vour  of  the  plaintiff  and  against  the  defendants,  for  ^ 

55 


434  RUTLAND  COUNTY, 

Beedls      and  during  the  time  the  plaintiff  bad  delayed  the  col' 
Grant  ud     lection  of  said  executions,  on  applicadon  and  at  thit 
.  request  of  the  defendants. 

/oAn  Cook,  for  the  defendants. 
Cephas  Smith,  Junior,  ibr  the  plaintiff. 

The  questions  made  were, 

First:  Whether  a  promise  of  this  nature  could  be 
embraced  in  a  general  count  of  indebitatus  atsumfittt 
fm*  money  had  and  received ;  and  if  not. 

Secondly.  Whether  the  express  promise  could  be 
shewn  in  evidence  in  support  of  the  general  count. 

John  Cook.  The  plaintiff  has  declared  in  general 
indebitatus  assumpsit.  If  he  can  maintain  his  actiwi 
it  must  be  upon  an  implied  promise  in  the  defendants 
to  pay  the  sum  demanded,  growing  out  of  the  equity 
of  the  case. 

The  elementary  and  systematic  writers  are  full 
upon  this  subject.  They  have  pointed  out  all  the  va* 
riety  of  cases  in  which  the  action  upon  iai^Ued  at- 
sumpsit  will  He,  and  none  of  them  compare  with  this 
case.  Neither  after  assiduous  search  cui  we  find  a 
single  authority  or  even  dictum  of  a  Judge,  mufr 
tenancing  a  recovery  upon  an  implied  promiM;  of  this 
novel  kind. 

Neither  does  it  grow  out  of  the  principle  of  im- 
plied  promises,  which  re^s  on  the  obligiUioiis  of  na- 
tural justice.  When  I  loan  a  man  my  property,  na- 
tural justice  requires  he  should  return  it,  but  not  that 
he  should  render  me  interest  for  the  usufruct ;  for  the 
interest  of  monies  is  a  creature  of  the  municipal  law, 
•od  often  thwarts  the  principles  of  natural  justioecj|^1 
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If  my  unfeeling  creditor,  who  is  pursuing  me  by       B««dic 
legal  process  to  prison,  should  for  a  time  slacken  his     Orant  and 
avaricious  pursuit,  the  law  will  not  imply  in  me  a  .  ^ 

promise  to  pay  him  for  this  semblance  of  humanity, 
when  perhaps  his  object  was  not  to  favour  me,  but 
to  first  make  his  debt  certain  by  judgment,  and  then 
by  the  terrors  of  his  writ  of  execution  compel  the  sa- 
crifice of  my  property,  or  payment  of  usury,  or  by  a 
succession  of  suits  from  term  to  term,  to  recover  the 
interest  supposed  to  accrue  on  his  judgment,  oppress 
me  with  costs. 

If  this  action  will  lie  in  this  case,  it  will  lie  in  every 
case  where  a  creditor  suficrs  his  judgment  to  remain 
without  taking  out  his  writ  of  executioup  It  will 
gender  a  multiplicity  of  vexatious  suits,  and  go 
abreast  of  all  f(HTner  practice,  which  has  been  in  cases 
where,  through  the  lenity  of  the  creditor,  or  other 
causes,  the  judgment  has  rested  dormant  so  long  as 
to  make  the  interest  an  object  to  bring  debt  or  scire 
facias  upon  it,  and  have  the  interest  included  in  the 
second  judgment. 

It  being  therefore  clear,  that  an  action  on  implied 
assumpsit  will  not  embrace  this  case,  the  plaintifi', 
aware  of  this,  attempts  to  buttress  his  declaration  by 
shewing  an  express  promise. 

If  the  plaintiff  relies  ui)on  an  express  promise,  he 
ought  to  have  brought  a  special  action  on  the  case ; 
for  in  declaring  upon  an  express  assumpsit  it  is  al- 
ways necessary  to  set  out  for  what  the  debt  became 
due,  and  not  generally  that  being  indebted  he  or  they 
promised  to  pay,  &c.  and  the  breach  assigned  in  the 
declaration   should   always   follow  th^  undertaking 
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stated.  Esp.  Dig.  p.  134, 135.  Vin.  Jbr.  vol.  1,  p. 
370.    Com.  Dig.  vd.  1.  p.  188. 

There  appear  cogent  reabous  for  obliging  the  plain- 
tiff to  set  forth  an  express  pomise  at  large  in  bis  de- 
claration. 

First.  That  the  defendant  may  be  prepared  for  his 
defence. 

Secondly.  That  the  Court  may  judge  whether  the 
promise  can  be  subtaincd  in  law. 

Thirdly.  That  the  promise  being  spread  on  the  re- 
cord, the  defendant  may  plead  the  judgment  reodercd 
upon  it  in  bar  to  an  after  suit 


Cephas  Smith,  Junior,  eaxtra.  There  can  be  no 
doubt  that  where  an  action  upon  an  implied  promise 
will  lie,  an  express  promise  may  be  shewn  under  a 
general  count,  for  it  will  not  leK>en  or  do  away  a  pro- 
mise which  the  law  implies  that  a  man  has  made  frora 
principles  of  equity,  to  shew  that  he  has  been  ho. 
nest  enou^  to  confirm  it  by  his  word. 

We  contend  that  the  action  of  implied  atsumpmt 
well  lies  here.  The  defendants  owed  the  plaintiff  se- 
veral sums  of  money.  When  these  sums  wereie- 
duced  to  judgment  debts,  the  interest  w  as  suspended, 
but  non  constat  that  it  ceased  to  accrue  in  equityt 
for  this  suspension  of  interest  arost  cjc  necessitate 
rei,  for  on  debt  on  judgment  the  Coui  t  would  include 
the  interest  from  the  first  to  theticond  judgment 
This  second  judgment  of  the  Court  is  not  founded 
on  contract  or  express  promise,  but  arises  out  of  the 
equity  of  the  case,  and  shews,  diat  the  Courts  const. 
der  that  there  is  an  obligation  of  natural  justice  bind- 
ing upon  the  defendant  to  pay  such  interest.  The 
plainUff  here  delayed  the  levy  of  his  writs  of  execui 
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tion,  and  was  damaged  in  his  interest  by  so  doing ;       Beedle 
and  surely,  though  this  particular  case  is  not  noted     Grant  and 
in  the  books,  the  general  principle  will  apply ;  and         ^^^fs- 
the  interest  of  the  several  sums  accruing  upon  the 
judgments  will  be  considered  by  the  Court  as  mo- 
nies of  the  plaintiff  in  the  hands  of  the  defendant, 
which  in  equity  and  good  conscience  they  ought  to 
refund  him. 

The  reasons  rendered  why  we  ^ould  have  de- 
clared specially  are  done  away  by  the  statement  of 
the  evidence  signed  by  the  counsel,  and  made  part  of 
the  record.  From  this  statement  the  defendants 
might  be  and  were  prepared  for  their  defence.  I'he 
Court  could  judge  of  the  legality  of  the  contract,  and 
the  defendants  may  be  able  to  plead  the  judgment  in 
bar  to  a  future  suit* 

Per  Curiam.  The  Court  are  clearly  of  opinion, 
that  an  action  of  general  indebitatus  assumpsit  will  not 
lie  in  this  case;  that  the  plaintiff  should  have  de- 
clared on  the  express  promise,  which  cannot  be  shewn 
under  a  general  count,  where  the  general  count  can- 
TK)t  be  sustained. 

Judgment  for  defendailts — Costs. 

Cephas  Smithy  Junior,  for  plaintiff. 
John  Cooky  for  defendants. 


^8 

Liiile 
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Jonathan  hnrtz  agaimt  J.  and  P.  Msachdu. 


Gn  th«  hearing 
in  d»m»ge»  up- 
on ckfuilt  in 
ejectment 
brought  to  re- 
cover   pOHfS- 

tion  of  1ui(U 
holden  by  the 
levy  of  an  exe- 
cution, the 
mesne  profits 
are  to  be  com- 
puted/™m  the 
datt  y  the  levj 
oftht  exeaiiitf, 
and  not  from 
the  sU  monthi 
allowed  hy  the 
•Utute  for  the 
defendant  to 
redeem. 


EJECTMENT  to  recover  possession  of  nineteen 
acres  and  nineteen  perches  of  land  set  off  to  th« 
plaintiff  on  execution. 

Defaulted.  Defendants  to  be  heard  in  the  assess, 
ment  of  danisms.  By  agreement  of  parties,  damages 
to  be  assessed  by  the  Court.  - 

The  facts  as  they  appeared  to  the  Court  were. 

That  at  the  November  term  of  Rutland  County 
Court,  1799,  the  plaintiff  recovered  judgment 
against  the  present  defendants  for  501  dols.  70  cts. 
debt  and  costs;  that  on  the  4th  of  May,  ISOO.  be  ex- 
tended his  execution  on  the  lands  described  in  the 
decluration,  which  were  appraised  at  339  dels.  84  cts. 
and  legally  set  off  to  the  plaintiff,  in  part  satislactioa 
of  the  writ  of  execution  ;  that  on  the  Sth  AWemier, 
1800,  the  plaintiff  commenced  the  present  suit. 

The  question  made  was,  from  what  time  the  mesne 
profits  should  be  computed  t  whether  from  the  d^ 
of  the  levy  of  the  execution,  or  from  the  4th  of  Atb 
vember,  1800,  which  was  the  day  of  the  expiration  of 
the  six  month  allowed  by  die  statute  for  the  de* 
fendants  to  redeem. 

Daniel  Chipman,  for  the  defendants,  contended  fcr 
the  latter  term. 

The  Sth  section  of  the  act  directing  the  levying 
and  serving  of  executions,  gives  a  right  to  a  debtor 
whose  lands  are  appraised  and  set  off  to  satisfy  an  a- 
ccution  upon  payment  of  the  full  sums  of  i 
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ttiftges  and  costs  in  the  writ  of  execution  contained,        Little 
with  12  per  cent,  interest,  within  the  term  of  six     Meachum. 
months  from  the  time  the  execution  was  extended  to  —— — — 
exonerate  his  lands  from  the  levy. 

The  6th  section  restrains  the  creditor  from  enter- 
ing upon  the  lands  until  after  the  expiration  of  the  six 
months,  and,  upon  non-payment  of  the  redemption 
money,  empowers  him  to  enter  without  any  previous 
process  or  notice  to  the  debtof. 

It  then  charges  the  debtor  or  debtors,  or  their  legal  ^ 

representatives  remaining  in  possession,  with  the 
rents,  profits  and  improvement  of  such  estate,  if  it 
is  not  redeemed,  thb  value  of  which  shall,  if  the  par- 
ties cannot  8^ee,  ht  detenhined  by  the  appraisal  of 
three  judicious  and  disinterested  frediolders-  The 
tender  of  the  sum  rendered  by  the  appraisal  being 
made  and  kept  good,  shall  be  a  sufficient  bar  to  any 
action  which  may  be  brought  for  the  mesne  profits  j 
and  if  the  debtor  or  debtors  shall  refuse  or  neglect  to 
pay  such  sum,  the  creditor  shall  have  a  right  to  an 
action  oh  the  case,  founded  on  the  statute  to  recover 
the  same,  with  additional  damages  and  costs. 

Here  k  is  manifest  the  action  of  ejectment  will  not 
Ik,  untU  after  the  expiration  of  the  tVrm  of  redemp- 
tion, and  that  the  Legislature,  by  providing  another 
remedy  for  the  creditor  to  recover  the  mesne  profits 
accruing  during?  the  term  of^  six  months,  have  ex- 
cluded the  Court  from  the  consideration  of  the  rents, 
profits  and  improvements  of  the  land  extended  upon 
during  the  term  allowed  for  redemption  under  the 
action  of  ejectment. 

IF  the  plaintiff  would  have  his  remedy,  he  must 
puBue  the  statulc  process.   He  should  fu^t  have  en- 
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Little  deavoured  to  agree  with  the  defendants  up(Mi  the  va- 
Meichum.  lue  of  the  tncsne  profits.  Failing,  he  should  have 
~~~""^^  procured  appraisers,  and  have  denuinded  the  sum  " 
found  by  the  appraisal,  and  then  he  would  be  entitled 
to  recover  that  turn:  not  such  sum  as  a  Court  or  Jury 
should  find  to  be  the  value  of  the  mesne  profits;  for 
the  statute  had  appointed  another  board  to  decidf 
this  question,  who,  b}'  ocular  inspection  of  the  land* 
and  by  evidence  acquired  in  the  vicinity,  might  be 
better  able  tiian  a  Court  or  Jury  to  decide  with  pre- 
cision. 

Lott  Hall,  contra.  Though  the  statute  has  point- 
ed out  a  mode  of  ascertaining  the  value  and  for  the 
recovery  of  the  mesne  profits,  it  does  not  follow  that 
the  plaintiff  is  deprived  of  his  conimm  law  privilege 
of  having  this  point  decided  under  the  action  of 
ejectment. 

According  to  the  act,  either  party  had  the  privi. 
lef^e  of  pursuing  the  statute  mode.  Here  it  vp^can 
they  have  neithn-  had  recourse  to  it.  It  will  be  tfae»t 
fore  intended  that  they  both  meant  to  rest  mt  ibe 
common  law  mode.  This  is  confirmed  bf  the  re^ 
ference  to  this  Court  to  assess  the  damages ;  for  by 
comparing  the  dates  it  will  be  found  there  can  be  no 
other  damages  to  be  assessed  than  those  including 
the  mesne  profits  accruing  during  the  term  allowed 
the  pendants  for  redemption,  which  expired  on  tfae 
4th  of  Mmember,  1800,  and  the  plaintiff  instituted 
his  present  actitm  of  qectmcnt  on  tlic  5th  of  the  SBBlt 
month. 

We  conceive  it  to  be  well  worthy  Uie  constdw- 
tion  of  this  Court  whether  tliey  will  now  tuiu  tbcgj 
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liff  over  to  a  new  action  to  recover  the  mesne  tirotits^        *-»ttie 
when  without  further  expense  the  value  of  them  can     Meachum. 
be  here  assessed. 

m 

The  Court  decided^  that  the  plaintiff  might  shew 
in  evidence  the  value  of  the  mesne  profits  from  the 
date  of  the  levy  of  the  writ  of  execution* 

Lott  Ilallsixid  Cephas  Smithy  Junior,  for  plaintiffi 
Saniei  Chipman,  for  defendantSi 


William  Webber  against  Amos  Ives* 

PLAINTIFF  declared  in  a  plea  of  trespass  quare  tTpon  dbje«tldi 
cbusum  /regit y  and  taking  away  sundry  homed  cat-  Mc?o1ra*S^ 
tie,  ad  damnum,  300  dollars.  t'^'^^m'X 

At  the  stoted  Februcfi-y  term  of  this  Court,  1801^  JSl!tivrt?*cS; 
this  cause  was  referred,  by  order  of  Court  and  agree-  '"P'o"  "»  ^e 

'      *  ^  referees,    or 

ment  of  parties,  to  the  determination  of  Stephen  JViU  m«conduct  m 

^  their    not    fol- 

liams,  Jonathan  Bell  and  Daniel  Marshy  a  re[K)rt  of  lowing  tiiemie^ 
whom,  or  the  major  part  of  them,  to  be  final  and  con-  %}tcMfifi;  to  no- 
elusive  between  the  parties  j  Stephen  JFilUams  to  be  purticV  oruk- 
chairman,  and  to  notify  the  parties  of  the  time  and  dSalhlU  *^i! 
place  of  meeting;  and  if  either  party,  after  being  duly  n"ted^th«i^ 
notified,  neglect  to  attend,  the  referees  to  proceed 
exparte. 

At  the  present  term,  a  major  part  of  the  referees 
made  the  following  report,  indorsed  upon  the  copy 
of  the  rule  of  Court: 
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Rutland^  lOtbJune,  180L 
To  the  H<Miourab]e,  Ecc 

Your  referees,  to  whom  was  referred  this  Cause, 
after  having  heard  the  parties  and  their  evidence,  b^ 
leave  to  report,  that  we  find  that  the  d^ndant  is 
guilty  in  manner  and  form  as  the  plaintiff  iu  his  de- 
claration hath  alleged ;  and  find  for  the  plaintiff  to 
recover  of  the  defendant  the  sum  of  two  hundred  and 
twenty.e^ht  dollars  and  thirty-eight  cents  dam^es, 
and  his  costs. 

Costs  of  reference,  13  dollars. 


Stephen  ffill'tams,  >  „  , 


Darius  CMpman,  for  the  defendant,  objected  to 
the  acceptance  of  thb  report,  offering  to  shew  by  the 
affidavit  of  the  defendant,  that  there  was  a  material 
witness  on  the  part  of  the  defendant  absent  at  the 
hearing  before  the  referees,  whose  personal  attend- 
ance or  deposition  he  could  not  then  procure ;  but 
thut  he  should  be  able,  on  a  rehearing,  to  av^  him- 
self of  his  testimony. 

Sedper  Curiam.  Upon  objection  to  the  accept- 
ance of  a  report  of  referees,  the  Court  will  only  hear 
evidence  relative  to  corruption  in  the  referees,  or 
misconduct  in  their  not  following  the  rule,  either  by 
neglecting  properly  to  notify  ot  hear  the  parties,  or 
taking  into  consideration  matters  not  submitted  to 
them. 

Report  accepted. 
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At  the  following  July  adjourned  term,  the  defend-      wcbber 
ant  moved  for  a  new  trial,  supported  by  the  affida^vit         ivcs. 
of  Stephen  Clerk y  who  testified  that  he  was  interested  - 

in  the  cause,  and  had  eventually  to  respond  the  judg- 
ment ;  that  he  had  attended  the  reference ;  that  he 
had  discovered  new  and  material  evidence  since  the 
hearing  before  the  referees,  to  wit,  Timothy  Green 
and  Mary  Boys;  and  then  stated  what  he  expected 
they  would  testify,  which  appeared  to  be  material  in 
the  issue. 

Sedper  Curiam.    The  Court  will  not  grant  a  new  The  Court  win 

not  fiTPAiit  &  nci^ 

trial  for  the  recent  discovery  of  new  and  material  evi-  trial  for  the  re. 
dence,  supported  by  the  single  affidavit  of  the  party,  Sf  matcnaUvJ 
or  him  in  interest.  The  motion  must  be  accompa^  ^^  thc^lnl 
nied  with  the  affidavits  of  the  witnesses  recently  dis-  ^*  *^V,''  of 

covered.  ^^™  "*  interest. 

The     motion 

Motion  dismissed.        mu»tbe  accom- 

panied  with  the 
affidAvita  of  the 

p         ,  .    ^-ir  witneases     rc- 

>,   lor  plaintlit.  centlv  disco- 


Darius  Chipman^  for  defendant 


Tcrc 
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State        Af  ihe  administraticm  of  the  oath  to  the  compbdnant 
J.  H.        of  date  precedent  to  die  issuing;  of  the  capias. 

Samuel  Walker,  contra.  We  contend  d»e  posi- 
tion totis  viribus,  "  that  at  cotninon  law  every  warrant 
for  the  apprehension  of  persons  charged  with  crimes 
by  a  private  informer,  must  be  supported  by  com- 
plaint under  oath." 

There  are  some  crimes  so  aggravated,  and  the  im- 
mediate apprehension  of  the  ciiminal  is  so  apparently 
for  the  safety  of  society,  that  he  may  by  common  law 
be  apprehended  even  without  warrant,  and  these  in- 
clude all  cases  ofatrocious  felony ;  imd  what  crime  is 
more  felonWus  ^ir  baneful  to  society-,  than  perjury  ? 
a  crime  which  nOt  only  injures  individuals,  but  pol- 
lutes the  stream  of  justice  at  its  very  fount.  It  is  the 
duty  of  all  good  people,  whether  in  or  out  of  office, 
to  bring^sucH'ofif^Mers  to  condign  puni^ment;  -and 
^any  one,  :.asr 'a  ^wate  informer,  prefers  his  com- 
pldnt  to  a  Wbgistrate,  it  is  in  the  sound  discretion 
of  the  magistrate  to  issue  hisra^WM  with  or  without 
tke  oath  of  the  complainant.  The  crime  may  be  of 
such  magnitude,  that  a  faithful  and  prudent  Intfgifr- 
tratc,  to  prevent' escape,  may  order  the  immediate 
J^prehertadn  of  flie  offender  without  warrant,  SSA 
pTOTiulgate  a  hoc  and  cry.  In  another  case  he  may, 
■from  his  personal  knowledge  of  the  comijlai  Hani's 
character  for  veracity,  issue  hH  warrant  -without  oadi 
inade.  In  some  cases  he  may  require  the  oath  of  the 
informer;  and  inall  cases  it  is  a  subject  of  discretion 
tbbe  exercised  bj^'the  magistrate  it  the  time  of  is- 
suing ihe  capias,  and  the  process  cannot  afterwards 
on  this  account  be  impeached. 


mmm^ 
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.  Sergeant -flJwAtn*  says  expressly,  "  Jt  is  safe  to  sute 
set  forth,  that  th^  pJirty  is  charged  uppn  oath ;  but  this  j.  h. 
is  not  necessary.^*  Hawk.  P.  C.  vol-  2.  c.  16-  s.  17.      — •— ■ 

fTe  had  hoped  more  candour  in  our  opponent  than 
is  discovered  in  his  r^erence  to  the  State  Constitu- 
tion ;  the  eleventh  section  of  which  does  not  reprobate 
warrants  without  oath  or  affirmation  generally^  but  i$ 
directed  against  a  particular  species  of  warrants. 

A  people}  like  individuals,  will  as  frequently  guard 
against  those  evil9  which  they  dread,  as  against  those 
they  feel  or  have  occasion  to  dread.  By  our  success*^ 
ful  struggles  for  independence,  from  colonies  we 
have  become  a  nation ;  and  it  is  curious  to  observe, 
that  all  the  State  Constitutions  bear  the  marks  of  our 
former  political  servitude.  The  evils  we  feared  or 
experienced  as  colonists,  are  scrupulously  guarded 
Hgainst  by  bills  of  unalienable  rights,  when  to  the  re- 
flecting mind  it  is  apparent,  that  few  or  none  of  those 
evils  are  experienced  or  to  be  apprehended  in  our 
state  of  sovereignty. 

The  framers  of  the  constitution  of  Fermont  had 
undoubtedly  heard  of  the  Secretary  of  State's  war- 
rants, and  of  the  celebrated  case  of  Wilkes  and  the 
King's  messengers,  in  the  mother  country ;  to  encou- 
rage the  revolutionary  spirit  these  things  were  actu- 
tively  disseminated  among  the  people.  They  there- 
fore, not  clearly  distinguishing  between  that  restraint 
upon  the  royal  prerogative,  which  by  progressive 
steps  has  established  English  liberty,  and  which 
should  ever  be  precious  to  Englishmen,  and  that  re- 
straint upon  magistrates  elected  in  our  republican 
mode,  who  hold  their  brief  authority  on  the  annual 
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stau        good  Opinion  of  the  people,  inserted  the  clevendi  atcm 
J.  H.        tion  of  the  constitution,  wluch  declares, 
'  *'  That  the  people  have  a  right  to  hold  themselvfes, 

their  houses,  papers  and  possessions  free  from  search 
or  seizure ;  and  therefore  warrants  without  oath  or 
affirmation  first  made,  affording  sufficient  foundatiMl 
for  them,  or  whereby  any  officer  or  messenger  mjy 
be  commanded  or  required  to  search  suspected 
places,  or  to  seize  any  person  or  persons,  his,  her  or 
their  property,  not  particularly  described,  are  coatisrf 
to  that  right,  and  ou^t  not  to  be  granted." 

But  if  the  oath  of  the  comfdainant  should  be  cxaxi 
sldered  as  necessary  to  the  validity  of  the  present 
process,  we  consider,  that  in  this  case  such  oath 
was  actually  administered,  and  that  there  is  sufficient 
evidence  of  it  in  the  process. 

The  very  act  of  issuing  a  capias  upon  a  cotoplaint, 
which  recites  that  it  was  made  under  oath,  is  a  recog> 
nition  by  the  magistrate  of  the  oath's  having  been  ad< 
ministered.  But  we  do  not  rest  here.  We  shew  die 
magistrate's  exptess  declaration  under  fab  official 
signature  to  the  mittimus,  that  the  oath  had  been 
duly  administered. 

Process  quashed.    Defendant  discharged^- 

——  —,  for  the  motion.' 
Samuel  H^alker.  contra. 
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Johnson 

V. 

Clark. 


Jonas  Johnson  against  Js,dediah  Clark. 

IN  the  trial  of  this  cause,  issue  to  the  Jur}^    Plain-  .^^  ^^^P<>J^^J^ 
tiff  offered  the  deposition  of  James  Bobimon.  since  cannot  be  read 

^  after  the  dcpo- 

deceased*  nent'i  decease* 

up«n  the  prin- 
ciple that  it  is 

Ceplias  Smithj  Junior,  objected  to  the  reading  of  ^n^c^^^hich  *' 
it  in  evidence.  can  now  b© 

produced- 

It  was  conceded  by  the  plaintiff's  couQsel,  that  if 
tlie  deponent  was  alive  the  deposition  could  not  be 
read,  as  it  was  drawn  up  in  the  hand- writing  of  the 
jplaintiff's  attorney,  and  taken  by  a  Justice  of  the 
Peace  intereste'd  in  the  cause.     But, 

Samuel  fFalker  insisted,  that  a  voluntary  affidavit 
or  deposition  extrajudicially  taken,  might  be  read  on 
the  decease  of  the  deponent ;  and  cited  1  Ld.  Raym. 
p.  744.  Tilly  v.  C— ,  Vol.  2.  ib.  Price  v.  Earl  of  Tor^ 
ringtOTiy  p.  873.  Ib.  1168.  1  Strange^  p.  35.  StyL 
p.  446.  Sacheverel  v.  Sacheverel.  2  Strange^  p.  1129. 
margin*  fFarren^  ex  dem.  TFebb^  v.  Grerwille.  And 
as  advisory^  RooVs  Reports^  p.  81.  Roy  v.  Brush. 

Sed  per  Curiam.  The  deposition  cannot  be  read. 
The  objections  are,  that  it  is  in  the  hand-writing  of 
the  party's  attorney,  and  taken  by  a  Justice  of  the 
Peace,  interested  in  the  cause.  The  authorities  cited 
embrace  cases  where  depositions  were  taken  legally, 
though  not  in  the  causes  pending.  By  the  decease  of 
the  deponents  they  obtained  efficacy  under  the  ge- 
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Johnson       ncral  principle   of   constituting   the  best   evidence 
Ciark.        which  could  be  produced.    But  here  the  deposition 
"~"  is  illegally  taken.     The  decease  of  the   deponent 

cannot  render  that  valid  which  was  intrinsically  void. 
It  would  be  setting  aside  the  Chancerj'  process  of 
taking  depositions  in  perpetuam  rei  memoriam,  to 
sanction  the  admission  of  depositions  taken  otherwise 
tlian  ^reeably  to  the  statute. 

Daniel  Chipman  and  Samuel  H^alker,  for  the 
plaintiiF. 

John  Cooky  Ceplias  Smith,  and ,  fra:  the 

defendant. 


John  Cook,  Esquire, 

against 
Ben  Pokter,  Esquire. 

if«dcci«r.tion      IK  ERROR.     This  writ  was  brought  to  reverse 

contain*   a  ge-        .  ° 

neni   count    a  judgment  of  Oranee  County  Court,  rendered  De- 

within  Uie   in-       '    ,  *.      ,  ^     „     .  .   „      . 

risdiction  of     cembcr  term,  1800,  in  favour  of  the  now  defendant 

the  Court,  it  .      ,    ,         ,   ■     -rr  • 

wiu  not  vitiate  agiunst  the  plaintiff  in  error. 

pinintifi'^aa  *       ^"  ^^^  Original  declaration,  the  plaintiff  counted  oti 

SfS'S''  a  promissory  note  for  70  dollars,  and  added  another 

the'juria^il^w  *^°""^  ^°''  -^^  dollars,    money  advanced  and  leol. 

ot  a  sinj^  ma-  Judgment  rendered  on  default. 

filtrate- 

Error  assigned,  that  the  declaration  u-as  insuffi- 
cient :  "  for  that  the  said  Ben  For-fer's  declaration 
consisted  of  two  counts,  the  one  for  Jive  fhllars  mo- 
ney lent  and  advanced ;  which  said  count  was  widun 
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die  jurisdiction  of  a  Justice  of  the  Peace,  and  not        Cook 
witliin  the  jurisdiction  of  the  County  Court,  and  that       Portcr. 
said  sum  in  damages  was  rendered  entire  on  both  "'     — ~" 
counts.''  * 

Oyer  of  the  record  craved  and  produced,  /;j  nullo 
est  erratum  pleaded. 

Per  Curiam.  The  Court  have  inspected  the  re- 
cord, and  do  not  incline  to  consume  time  in  hearing 
argument  upon  a  case  so  plain. 

The  object  of  the  Legislature  in  restricting  small 

demands  within  the  jurisdiction  of  a  single  magistrate 

iloes  not  apply  here.    It  was  to  prevent  the  expense 

•  of  litigation  in  the  higher  Courts  upon  controversies 

of  trivial  moment. 

But  where  a  creditor  has  a  demand  within  the  ju- 
risdiction of  the  County  Court,  and  is  about  to  com- 
mence a  suit  upon  it,  it  is  not  only  legal  but  laudable 
in  him  to  bring  forward  such  other  demands  as  may 
be  joined  in  the  same  declaration,  though  separately 
considered,  they  may  be  within  the  jurisdiction  of 
a  Justice  of  the  Peace.  In  this  mode  he  will  often 
save  the  defendant  those  costs  which  might  have  ac» 
crued  from  the  prosecution  of  the  lesser  demands 
before  a  single  magistrate ;  and  one  suit  without  aug- 
mented expense  may  settle  several  controversies  be* 
tween  the  parties.  To  discourage  this  practice, 
which  has  long  and  very  generally  prevailed,  would 
be  to  violate  the  spirit  of  the  act  establishing  the  Jus* 
tice's  jurisdiction. 
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CMk  Upon  this  intimation  by  the  Court,  the  parties  ac 

Porwr.  i:oniniudatt:d,  and  the  suit  was  wittulrawn  by  consent 

'  of  parties. 

John  Cook,  pro  se. 

Cephas  Umith,  Junior,  for  defendant. 


Jeremiah  Adams  against  John  Brownson-. 
<n  an  action       CASE  on  nromissorv  note. 

brougiit  againit  ' 

a  Burriving  Attach  John  Brovmsun,  surviving  partner  of  the  ■ 
pmmissary  latc  firm  oi  Hyde  y  Jirawnson,  to  answer,  &c.  to  Je- 
havebceniiKi).  remioh  Ailams,  &c.  for  that  whereas  Lemuel  Hyde^ 
«Mt^  '^ner  ^^^'^^  deceased,  and  the  said  John  Brownson,  mcr- 
iHuienai^^of  ^'^"^^'  t™''"^  '"  Company  at  fntitehali,  in  the 
tiie  firm, proofs  County  of  /fashitifrton  and  State  of  AVw-Forjt,  to 

(it    nil   con  lei-  ■'  " 

■ion    that   he  wit,  at  Rutland,  tkc.  on  the  1st  day  otAugttst,  1799, 

milled  to  be  did  make,  execute  and  deliver  to  the  plaintiff  tbcir 

denee.  Certain  memorandum  or  note  in  writing  commonly' 

called  a  promissor}-  note,  of  that  date,  subscribed 

with  the  proper  hand  of  the  said  Lemuel  Hydc^  iat 

himself  and  the  said  John  Brownson,  under  the  fins 

of  Hyde  &?  Brownson,  in  and  by  which 

note,  for  value  received  of  the  plaintiff,  tbey 

to  pay  him  50()  dollars  in  six  months  from  dwcUft 

of  said  note,  with  legal  interest  of  the  State  of  AWtit 

York.    By  reason  of  alt  which  the  said  Joim 

son^  as  surviving  partner  of  said  firm, 

gated  to  pay,  8cc.  and  assumed,  &c. 

Plea,  non  attumpvt. 


•I 
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Defence,  that  no  partnership  ever  existed  between       Adams 
the  defendant  and  Lemuel  Hyde.  Brownton. 

The  plaintiff  offered  in  evidence  the  note  declared 
upon,  and  offered  to  prove  die  signature  of  Hyde  by 
his  confession. 

The  counsel  for  the  defendant  insisted,  that  as  there 
is  a  subscribing  wimess  to  the  note,  he  should  be 
produced.  Thty  observed,  that  it  was  not  the  most 
substantial  part  of  their  defence  that  the  note  was  not 
signed  by  Hyde;  but  they  wished  to  examine  the 
subscribing  witness,  and  expected  to  have  shewn  by 
him,  that  though  the  note  might  have  been  signed  by 
Hyde  in  tlie  name  of  the  supix)sed  firm  of  Hyde  &? 
Browmofiy  yet  that  the  plaintifl  did  not  credit  or  rely 
entirely  on  the  existence  of  the  partnership  at  the  time 
of  the  contract,  but  charged  the'  goods,  which  were 
the  consideration  of  the  note,  thirty  per  cent,  above 
their  real  value  in  the  market ;  and  it  was.  well  under- 
stood between  the  plaintiff  and  Hyde^  at  the  time  of 
making  the  note,  that  the  extra  advance  was  made 
in  the  price  of  the  goods,  on  accouiit,  as  the  plaintiff 
expressed  it,  of  its  being  uncertain  whether  he  could 
prove  the  partnership ;  that  relying  upon  the  plain- 
tiff's producing  the  witness,  the  defendant  had  billed 
to  summon  him.  They  therefore  objected  to  the 
confession  of  Hyde  being  heard  in  evidence. 

Jacob,  Judge.  I  am  for  admitting  the  confession 
ot  Hyde  to  prove  the  execution  of  the  note.  This  is 
a  distinct  matter  from  the  question  of  copartnership. 
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Adimi       To  put  the  plaintiff  upon  producing  the  subscribing 
BrowMtMi.      witness,  will  operate  a  surprise  upon  him. 

Tyler,  Judge.  I  have  long  considered  that  some 
general  rule  ought  to  be  adopted  to  prevent  the  de- 
fendant in  action  upon  promissory  note  from  sur- 
prising the  plaintiff  by  insisting  on  trial  upon  the  tes- 
timony of  the  subscribing  witness,  in  cases  where  it 
is  obvious  the  execution  of  the  note  is  not  designed 
as  a  substantial  defence,  but  merely  to  operate  delay. 
Perhaps  this  evil  can  better  be  corrected  in  Courts 
which  have  the  original  jurisdiction  of  causes  of  tlus 
nature;  and  it  would  be  desirable  that  the  several 
County  Courts  would  adopt  as  a  general  rule,  "  th^ 
in  all  actions  upon  promissory'  note,  the  execution  (^ 
the  note  should  be  considered  as  confined,  unless  the 
defendant,  by  the  second  day  of  the  term  of  entry, 
should  give  notice  td  the  plaintiff,  by  a  minute  on  the 
docket,  signed  by  his  counsel,  or  attested  by  tlie  Clerk 
of  UieCourt,  that  he  meant  to  contestita  execution." 

As  no  sucli  rule  exbts,  in  the  present  case  I  cm- 
sider  that  the  defendant  has  a  ri^t  to  examine  the 
subscribing  witness,  and  might  safely  rely  on  dis 
plaintiff's  producing  him. 

It  is  not  stated  that  tlie  defendant  ijersonally  signed 
this  note,  or  had  any  individual  knowledge  of  the 
contract.  If  be  lias  assumed  to  pa)-  it,  it  is  by  apt- 
ration  of  law,  and  dependent  on  the  existence  of'  tht 
partnership  between  him  and  Lemuel  Hyde,  sincedet 
ceased.  The  pnnciple  of  law  which  renders  the 
partners  in  a  firm  of  merchants  accountiiblc  for  the 
contracts  of  each  other,  is  directed  to  prevent  imi 
tion,  that  he  who  is  bankrupt  shall  not  obtun>i 
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by  a  connection  merely  ostensible  with  him  who  is       Adams 

V. 

opulent,  and  that  lie  who  is  opulent  shaXL  not  take  the     Brownson. 

avails  of  a  contract  made  by  a  seeming  partner,  who  — ■*^— 

is  unable  to  respond  for  them.     Therefore,  in  all 

cases  of  this  nature,  the  Court  have  allowed  a  very 

liberal  latitude.    In  the  proof  of  partnership  a  plaintiff 

prosecuting  defendants  as  partners  in  trade  has  not 

been  confined  to  shew  articles  of  copartnership.  The 

annunciation  of  the  firm  in  the  public  newspapers,  an 

open  store,  sign- board,  or  books  <^  the  company. 

But  he  may  shew  a  variety  of  joint  cmitraots  made  by 

Uiem  in  such  manner  as  would  indvice  a  general  and 

rational  belief  tliat  they  were  connected  in  trade. 

This  has  been  done  to  prevent  impQsfitiofi  upon  those 

who  might  deal  with  them. 

If  in  the  course  of  tbb  trial  it  should  t*emairi  doubt- 
ful whether  the  defendant  was  in  pat^nership  wit'h  the 
deceased  at  the  time  of  the  <5ontract,  and  the  testimony 
^ould  rather  preponderate  in  favour  of  a  partnership, 
it  would  be  a  matter  of  importance  ivith  me  to  disco- 
ver in  what  light  the  plaintiff  viewed  the  connection 
between  JSrmvnsim  ^nd  Hyde  at  the  time  of  the 
making  the  note  in  question.  Did  he  part  with  his 
property  upon  tlie  credit  of  Ihe  firm,  or  did  he  con- 
tract with  Jfydey  tmderslanding  that  the  partnership 
was  a  matter  of  uncertainty,  and  that  its  existence  was 
denied  by  the  defendant  ?  Is  the  plaintiff  one  whom 
the  law  will  and  ought  to  protect  from  imposition,  or 
has  he  voluntarily  and  with  his  eyes  open,  entered 
into  the  contract  with  Ifyde^  and  made  an  advance 
upon  his  property  as  a  premium  for  his  risk  in  proving 
the  partnership. 


M 
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I  am  not  therefore  for  dispensing  with  the  attend- 
ance of  the  subscribing  witness ;  and  it  is  my  opinion 
that  evidence  of  the  confession  of  Hyde  to  the  exe- 
cution of  this  note,  cannot  be  admitted.  But  as  I 
would  not  prejudice  the  plaintiff,  I  shall  be  inclined 
to  grant  him  a  contuiuance. 

Chief  Judge.  If  the  action  had  been  originally 
commenced  in  this  Court,  1  should  not  be  fen-  admit- 
ting the  confession  of  the  maker  of  the  note  to  be 
heard  in  evidence,  but  I  consider  that  the  defendant, 
who  put  the  plaintiff  upon  proof  of  the  partnership, 
has,  by  the  trial  at  the  lower  Court,  had  access  to  the 
note  declared  upon,  discovered  who  was  the  sub- 
scribing witness,  and  had  sufficient  time  to  inquire 
whether  his  appearance  on  the  stand  would  benefit 
him.  If  he  considered  his  testimony  material  in  his 
defence,  he  should  have  summoned  him  to  appear. 

I  am  therefore  for  admitting  the  evidence  of  the 
confession  otHyde  to  the  making  of  the  note. 

Evidence  admitted. 

Cephas  Smith,  Junior,  and  John  Cook,  for  plaintiff. 
Smith  y  Prentice  and  Chauncey  Langdoiif  for  de- 
fendant. 
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Birnard 

V. 

Andrew  Sarnard,  Appellee^  ' 


against 
Lemuel  Crane,  Appellant. 

ACTION  on  the  case,  with  a  special  and  several  An  action  wui 
general  counts  in  the  declaration.     At  last  term  the  Ter  back  money 
defendant  pleaded  non  assumpsit.     Issue  joined  and  vanccd  upon  a 
put  to  the  Jury,  who  returned  the  following  special  ^^^%  *^" 
rerdict : 


Rutland  County,  Supreme  Court  of  Judicature,  F^ 
bruary  term,  A.  D.  1802. 

Special  verdict., 

Andrew  Barnard^  Appellee, 

V. 

Lemuel  Crane y  Appellant. 

In  this  cause  the  Jury  do  find,  that  the  said  Andrew 
Bamardy  at  Hebron^  in  the  State  of  JVew-  Yorky  oa 
the  24th  day  of  February,  A.  D.  1800,  did  sell  and 
deliver  to  the  said  Lemuel  Crane  the  said  span  of 
colts,  the  ^aid  watch,  and  the  said  forty  dollars  in 
money,  mentioned  in  the  declaration,  at  an  estimated 
value,  to  wit,  the  said  watch  at  25  dollars,  the  said 
span  of  colts  at  60  dollars,  and  the  said  forty  dollars 
at  the  same  sum  of  40  dollars ;  for  which  tlic  said 
Andrew  Barnard  agreed  to  receive  of  the  said  Lemuel 
Crancj  and  the  said  Lemuel  Crane  undertook  and 
promised  to  pay  the  said  Andrexv  Barnard^  a  sum  by 

58 
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namtd      and  beyond  the  just  value  of  the  said  money  and 
Cona       goods,  in  money,  tu  wit,  50  dollars  for  said  watch, 
^'  120  dollars  for  said  span  of  colts,  and  80  dollars  for 

said  40  dollars ;  which  said  last  mentioned  money, 
so  to  be  pud  for  said  money  and  goods  by  the  said 
l^emuel  Crane  to  the  said  Andrew  Barncird  as  afore- 
said, was  understood  to  be  base  and  of  less  value  than 
fhe  common  standard,  but  would,  as  was  preteudec^ 
pass  current  without  discovery  of  its  baseness. 

And  d>e  Jury  do  further  find,  that  the  said  w&tdt, 
bolts  and  forty  dollars  in  money,  on  the  said  sale  and 
delivery  thereof  to  the  ^d  Lemuel  Craae^  were  left 
in  the  possession  of  the  said  Jjcmuei -Crane,  and  die 
said  Lemuel  Crane  then  and  there  undert«>ok  and 
promised  the  said  Andrew  Barnard,  that  if  he  did  not 
pay  to  the  said  Andrew  Barnard-Hoe  said  sum  of  £50 
dollars,  agreeably  to  the  aforesaid  contract,  that  then 
and  in  that  case,  he  the  said  Andrew  Barnard  ^lOuU 
receive  back  the  said  span  of  colts,  the  said  watch, 
and  the  said  forty  dollars  in  money,  which  ^uld  re- 
main  at  his  the  said  IjcmueVs  house  unul  he  the  said 
Andrew  should  receive  his  said  money  agreeal^  to 
the  aibresaid  contract. 

And  the  Jury  do  further  find,  tiiat  tlie  said  Lemuel 
Crane  did  not  fulfil  said  contract  by  paying  to  the 
said  Andrew  Barnard  the  said  sum  of  two  hundred 
and  flf^  ddlars,  and  that  the  said  Lemuel  Croat  dM 
not  return  die  said  s^ian  of  coks,  the  said  watd)^  cr 
the  said  forty  dollars  in  mon^,  or  any  put  tbomC 
to  the  said  Andrew  Barnard,  but  immediately  tfiCT 
the  making  the  said  contract,  the  said  Lemuei  Gmt 
^d  secrete  the  said  span  of  ccits,  the  said  watdwjtj 
the  sfud  forty  doHars  in  moncy»  and  keep  them  fl^^| 
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the  hands  vai  knowledge  of  the  sud  AttdrewBar*      innudt 

nard.  Cnae^ 

Now  die  Jury  refer  and  subject  their  verdict  on 
the  issue  put  to  them  to  the  determination  of  the 
Honourable  Court  upon  the  law  ari»ng  from  the 
aboire  facte  ^  that  is  to  saf, 

If  the  Court  are  of  qpinion  that  the  contract,  as 
dbove  stated  and  founds  is  a  contract  valid  in  taw  and 
binding  upon  the  said  Lemuel  Crane^  the&  the  Jurf 
upon  their  oath  do  say,  that  the  defendant  did  asstame 
send  promise  in  manner  and  form  as  the  plaintiff  in  faisr 
declaration  hath  allq^,  and  find  fen*  the  plaintiff  the 
sum  of  140  dollars  for  his  damages,  and  his  costs. 

But  if  the  Court  are  of  opinion,  that  the  said  con-r 
tract,  as  above  stated  and  found,  is  not  a  contract 
TaKd  in  law,  and  is  not  binding  upon  the  said  Lemuel 
Cranej  then  the  Jury  upon  their  oath  do  say,  that  the 
defendant  did  not  assume  and  promise  m  nnanner  and 
form  as  the  plamtiff  in  his  deolaration  hath  alleged, 
and  find  for  him  his  costs. 

££as  Pasiy  Foveman. 

At  this  term  the  special  verdict  Was  argued'  mi' 
decided. 
A  question  was  made  who  shoidd  c^en. 

John  Cooky  for  the  plaintiflT.  We  had  conceived^ 
it  to  be  our  right  to  proceed  in  the  argument.  The 
plaintiff  has  always  the  priority  to  the  Court  or  Jury, 
excepting  upon  a  jdea  in  bar.  We  should  not  con- 
tend, but  considering  this  to  be  our  right,  as  counsel 
for  the  plaintiff,  we  had  prepared  our  arguments  ac^ 
cordin&rly.  and  had  agreed  that  I  should  so  forward 
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Btrattd      ami  open  tlic  cause.    A  difiereiit  ammgement  cct- 
Cnm.       tainly  uould  operate  a  surprise,  if  not  an  etnbairasa- 


Samuel  Walker,  for  the  defendant  We  had  con- 
sidered it  to  Ire  our  right  to  proceed.  fFe  abject  to 
tlie  plaintiff's  right  of  action,  and  the  objector  always 
has  precedence.  However,  as  Mr.  Chipman,  who  b 
with  me,  intimates  that  it  is  a  matter  of  no  importance 
with  him  who  addresses  the  Court  Brst,  and  as  it  ap- 
pears my  learned  brother  lias  wasted. the  midnight 
oil  in  preparing  an  ailment  calculated  aolely  to  go 
Jbrward,  and  unhappily  so  unwieldy  that  it  will  not 
go  any  other  way ;  in  the  exercise  of  that  courtesy 
which  ought  ever  to  be  the  cliaracteiistic  of  our  pm- 
fessicm,  especially  in  the  presence  of  this  Court,  \\t 
shall  permit  him  to  proceed. 

We  had  liowever  hoped  to  have  been  indulged 
with  an  intimation  from  the  Court  wbose  the  right  is. 

jt  ia  a  E«i«cHil  Per  Curiam.  It  lias  gcncrall}'  been  tlic  practice 
iJiEm\Tr[coIin-  for  t'le  plaintiff's  counsel  to  proceed  in  the  argument 
h'  ^e''iu«\u^  "P**"  ^  special  verdict. 

iptcinl  VHtlicI- 

Cook.    That  the  Court  may  rule  tlie  special  1 
diet  in  our  favour,  we  shall  rely  on  the  followiit] 
sitions,  Yvliich  will  embrace  and  refute  e^'CTy  € 
lion  which  can  be  made  by  the  dcfLiidant's  c 

First.  That  the  whole  facts  found  by  the  Jurjr-^ 
:ui  executory  and  not  a  contract  executed. 

Secondly.  Tliat  the  contract,  as  stated  in  the'<!J| 
.diet,  is  a  contract  made  in  the  Stale  of  , 
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and  that  our  statute  does  not  attach  itself  to  this      Banuird 

V. 

contract.  Crane. 

Tlurdly.  That  if  there  are  general  counts  and  spe- 
cial  counts  in  a  declaration,  the  plaintiff  may,  if  he 
fails  in  proving  his  special  count,  prove  liis  general 
counts,  and  recover  under  them. 
•  In  support  of  tlie  first  position,  we  observe,  that 
the  contract  found  by  the  verdict  is, 
.  That  the  plaihtiflf  delivered  to  the  defendant  sun- 
dry cliattels  at  an  estimated  price,  and  was  to  receive 
therefor  double  the  amount  in  base  money. 

The  defendant  appears  to  be  one  of  those  swindlers 
which  have  of  late  infested  the  countr}-,  and  the  plain- 
tiflf  one  of  those  simple  ones  who  has  been  dujied  by 
him. 

The  justice  of  the  cause  will  incline  the  Court  to 
decide  in  favour  of  the  plahitiff.  A  contrary  decision 
will  go  to  encourage  the  swindler,  and  to  support 
and  protect  him  in  his  unrighteous  gains. 

If  the  cause  is  decided  against  us,  it  cannot  be 
upon  principles  of  justice  simply  considered,  but  '• 
upon  those  considerations  of  public  policy,  under  the 
influence  of  which  Courts  of  Law  are  often  obliged 
to  trench  on  the  common  requirements  of  justice,  to 
turn  a  deaf  ear  to  the  cries  of  an  injured  suitor,  mid 
to  sacrifice  individual  interest  to  the  general  good. 

Hence  the  maxim,  that  ex  maleficio  non  oritur 
contractus y  et  in  pari  delicto  potior  est  conditio  de- 
fendentis  ;  upon  which  we  imagine  principal  reliance 
will  be  had  by  our  opponents.  But  in  the  applica- 
tion of  this  maxim  of  juridical  policy,  a  distinction  is 
made  between  contracts  executed^  and  contracts  exe^ 
cutory.  ^ 
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■■nani  If  ati  illegal  contract  be  executed,  the  plaintiff  can- 

Cr«nc.       not  recover;  for  tunc  potior  est  conditio  d^endetOia. 

-"—^  But  in  a  contract  executory,  if  illegal,  the  ptaiatiff 
may  recover ;  for  the  contract  not  bcii^  perfected  in 
eontemplatioii  6(  law,  the  ccffisadetation  is-  done  amy, 
and  the  illegality  of  the  contract  does  not  attach  itself 
to  the  action  brought  far  the  value  of  the  propeity 
advanced. 

In  the  present  case,  the  contract  benig  merely  exe- 
cutory, the  plaintiff  does  not  go  to  recover  fijr  the 
breach  of  the  illegal  contract,  but  for  the  valne  of  his 
property  in  the  hands  of  die  defendant ;  not  (or  the 
base  money,  but  for  the  watch,  horses,  andcurreiH 
money,  elMgned  by  the  defendant 

This  position,  that  the  contract  was  merely  execu- 
tory, will  answer  our  purpose  to  take  our  client  out 
of  the  general  rule  above  recited.  We  nught  indeed 
go  further,  and  shew,  from  the  case  of  fFUkhmm  v. 
Kitchen,  I  Ld.  Raym.  p.  89.  in  the  case  of  the  Acw- 
gate  solicitor,  that  money  received  upon  iUegal  Gen- 
tract  may  be  recovered  back,  thou^  the  ccntrad 
A(h/  been  completely  executed.  But  we  shali  atHy  in- 
sist on  the  distinction  between  contracts  executoiy 
and  those  executed. 

In  the  case  of  Lacaussade  v.  fP7iitc,  tried  beftWi'i 
Lord  Kenyan  at  Msi  PriuSy  E^imsse's  Refiom  i 

nj-j  ciUt  p.  Cases  at  A*Mi  Prita,  vol,  2.  p.  630,  631.  and  ; 

wards,  on  motion  to  set  aside  the  verdict  decided  1 
tlie  Court  of  King's  Bench,  Duruf.  is'  East,  p.  S3i 
we  find  this  distinctiwi  folly  recognised.    The  c 
ration  in  this  case  stated,  that  in  consideration  t 
the  plaintiff  had,  on  the  llth  day  oi  January,  i 
year  of  our  Lord  1797,  paid  the  defendant  ihe^ 


JULY  AD|0URN£O  TERM,  1802.  463 

of  lOOL  he  agreed  to  pay  to  die  ];^aintiff  the  sum  of  Bamui 
300il  if  articles  formiixg  the  basis  of  a  peace^  and  Cnme. 
signed  by  official  characters,  by  which  hostilities  ^ 

would  cease  and  would  not  recommence,  were  not 
settled  between  England  and  France^  on  or  before 
the  11th  of  September^  1797.  Plea  of  non  assumpsit. 
Gibbs^  counsel  for  tiie  defendant,  acknowledged  this 
to  be  an  iUegsd  transaction,  and  quoted  the  maxim, 
in  pari  delicto  potior  est  conditio  dejendentis  ;  but  in* 
^st^d  that  the  contract  had  been  executed  and  the 
wager  lost.  He  conceded,  that  if  it  had  been  execu* 
tory  the  plaintiff  ^might  have  recov^ed  back  his  mo- 
ney, and  said  the  point  was  so  decided  in  the  case  of 
JLawry  v.  Bourdieu,  Doug.  467.  and  there  was  a  ver* 
diet  for  the  plaintiff  for  the  lOOL  with  liberty  for  the 
defendant  to  move  to  set  it  aside,  and  have  a  nonsuit 
entered. 

In  the  Court  of  King's  Bench,  on  tlie  argument 
upon  this  motion,  the  Court  refused  the  rule.  Oibis 
took  the  same  distinction  between  cases  of  this  sort 
where  the  contract  was  executed  and  where  it  was 
executory,  and  admitted,  that  where  the  wager  is  il- 
legal either  party  may  recover  back  his  deposit  so 
long  as  the  contract  remains  executory.  But  the 
Court  said  it  was  more  consonant  to  the  principles  of 
sound  policy  and  justice,  that  where  money  has  been 
paid  upon  an  illegal  consideration,  it  may  be  reco' 
vered  back  again  by  the  party  who  has  Uius  impro- 
perly paid  it,  than  by  denying  the  remedy  to  give 
effect  to  the  illegal  contract,  and  referred  to  the  case 
of  Cotton  V.  Thurlandy  5  Dumf.  EsP  East,  p.  405.  and 
though  it  will  appear  tliat  this  case,  which  we  shall 
read,  was  decided  upon  another  point,  yet  thedis- 
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Bimird      tinction  between  contracts  executor)'  and  executed, 
Crane.       it  IS  evident,  ivas  considered  by  all  the  learned  counsel 
'  to  be  sound,  although  the  Bencli  had  no  occasion  to 

express  an  opinion  upon  it ;  for  it  is  evident  in  that 
casf,  as  is  too  common  in  our  own  Courts,  the  £n- 
glis/i  gentlemen  of  the  bar  insisted  very  zealously  and 
argued  very  profoundly  upon  points  which  the  Bench 
considered  of  no  importance  in  the  decision  of  the 
cause. 

But  a  question  will  arise,  whether  tlie  present  par- 
ties are  in  pari  delicto. 

In  the  case  of  ClarX:  v.  Shee  and  Jolinsotty  reported 
by  Cawper,  p.  200.  Lord  Mansfield  obsored,  that 
there  are  two  sorts  of  prohibitions  enacted  by  poativc 
law  in  respect  of  contracts : 

First.  To  protect  weak  or  necessitous  men  from 
being  overreached,  defrauded  or  oppressed.  There 
the  rule,  in  pari  delicto  potior  est  conditio  dejendeniis^ 
does  not  hold,  and  an  action  will  lie,  because,  where 
the  defendant  imposes  upon  the  plaintiff,  it  is  not  par 
delictum. 

His  Lordship  instances  the  case  of  Smith  v.  Brom- 
ley, coram  Lord  Mansfieldy  1760.  Bull.  A*.  P.  132. 
This  is  a  mistake  in  the  page ;  it  should  be  138.  The 
case  in  BuUer  is,  that  the  plaintiff's  brother  beiof^'  a  ^ 
bankrupt,  an  agent  for  one  of  the  creditors  t 
that  for  money  his  client  would  sign  the  cei 
She  gava*  40i^  The  certificate  was  signed, 
brought  assumpsit,  and  recovered. 

We  may  add  tlie  case  of  a  usurious  contract  ' 
usuiy  may  be  recovered  back,  because  tlic  defoi 
is  not  par  delictum.  He  who  pays  the  usury  i 
pressed,  and  the  law.makes  an  allowance  for  the  pn 
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sure  of  his  circumstances,  and  to  deny  the  borrower  Barnard 
redress  would  be  to  sanction  the  illegal  contract  of  Crane. 
the  usurer.  " 

In  the  present  case  it  is  obvious,  that  the  State  is 
infested  by  a  horde  of  villains  whose  business  is  to 
prey  upon  the  weak  and  the  credulous ;  men  who 
bring  with  them  from  elder  countries  an  adroitness 
in  the  crooked  arts  of  circumvention  which  is  an 
over-match  for  the  simplicity  of  our  infant  state  of  ^ 

society.  By  one  of  these  our  client  has  been  imposed 
upon.  It  is  true  the  verdict  says  that  the  money  he 
was  to  receive  was  to  be  babe ;  and  it  is  obvious, 
from  the  sum  proposed  to  be  paid  by  the  defendant, 
compared  with  the  estimated  value  of  the  chattels  de* 
livered  by  the  plaintiff,  it  was  so.  But  this  does  not 
Conclude  that  our  client  so  considered  it.  That  plau« 
sible  lubricious  language,  which  could  entice  our 
client  to  a  contract  of  this  nature,  might  easily  blind 
him  to  the  true  value  of  the  money.  It  is  true  it  is 
difficult  to  conceive  how  the  plaintiff  could  so  view  it. 
But  who  shall  set  bounds  to  the  weakness  and  ere* . 
dulity  of  man  ?  Does  not  every  day  present  instances 
of  equal  credulity  in  men  far  superiof^n  sagacity  to 
our  client  ?  Who  is  there  that  has  not  some  time  in 
his  life  been  egregiously  duped.  Evert  the  learned 
worid  has  its  dupes,  and  philosophers  are  persuaded 
to  credit  the  marvellous  and  impossible,  while  men 
of  common  minds  and  common  acquirements  won- 
der at  their  credulity. 

Shall  it  be  said  then,  that  these  patties  are  in  pari 
delicto?  that  cunning  and  simplicity  are  on  par? 

The  question  now  is,  and  it  is  a  question  of  mag^ 
nitude,  whether  it  is  good  policy  to  apply  the  maxim 
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of  in  pari  delicto,  Esfc.  to  cases  of  this  sort,  in  our  prc- 
Cr»ne.  Sent  Stale  of  society  ;  whether  the  Court,  by  decidii^ 
'"  against  the  plaintiff,  will  in  effect  confirm  these  de- 
ceptive ccmtracts,  and  suffer  the  swindler  to  triumph 
in  his  unjust  gains,  or  whether  they  will  consider  the 
plaintiff  as  a  weak  and  oppressed  man,  and  by  de- 
ciding in  his  favour  break  the  net  of  the  fowler  and 
8et  the  captive  free,  and  teach  these  cunning  marau- 
ders on  society,  that  they  must  be  brought  to  a  strict 
account  for  their  crooked  practices,  and  be  obliged 
to  disgoi^  their  prey.  This  is  a  question  <:£  policy; 
and  if  it  has  been  thought  proper  to  deny  men  redress 
in  the  Courts  of  Law  on  the  failure  of  an  illegal  con- 
tract in  certain  cases,  on  account  of  the  operation  it 
might  have  on  society,  it  is  well  deserving  of  consi- 
deration what  will  be  the  effect  in  our  state  of  society, 
to  suffer  the  swindler  to  be  protected  by  law  in  the 
possession  of  the  property  swindled ;  for  we  can  see 
no  distinction  in  effect  between  protecting  the  swin- 
dler collaterally,  or  by  solemn  decision  affirming  his 
right  to  prosecute  his  base  contracts. 

But  if  the  parties  should  be  con^dered  in  pari  de- 
Hcto,  and  the  distinction  we  have  taken  between  coo- 
tracts  executory  and  contracts  executed,  is  not  sound 
or  is  inapplicable  to  this  case,  it  will  bring  us  to  the 
consideratitHi  of  our  second  position. 
mumt  Sut  That  the  verdict  finds  the  contract  to  have  beai 
■  *P-^"-  made  in  the  State  of  New-York,  This  takes  it  out 
of  our  statute  against  swindling,  and  of  our  statute 
against  passing  counterfeited  money. 

It  docs  not  appear  that  there  is  any  statute  against 
crimes  of  this  kind  in  the  State  of  Xew-  York^ 
fhe  commbsion  of  them  is  certainly  do  crime  at  o 


JULY  ADJOURNED  TERM,  1802.^  467 

mon  laMT^    But  if  there  are  any  such  statutes  in  that       Barnard 
State,  an  illegal  act  done  contrary  to  the  laws,  and        Crane. 
within  another  State,  is  not  to  be  drawn  into  question  — — — — 
here. 

By  the  Court.  The  Court  do  not  incline  to  hear 
this  point  argued.  There  is  an  existing  statute  in  the 
State  of  New-York  against  passing  counterfeited 
coins,  passed  7th  of  February ^  1788.  If  no  such  sta 
tute  existed,  we  presume  it  would  have  been  consi- 
dered there  as  a  crime  at  common  law.  The  passing 
base  money  knowingly  carries  fraud  of  the  basest 
kind  upon  the  face  of  it.  It  is  against  good  morals, 
which  are  the  basis  of  the  common  law.  An  act  il- 
legal and  fraudulent  by  the  common  law  carries  with 
it  its  turpitude  whenever  it  is  brought  into  view  of  a 
Court  of  Justice. 

Cook.  We  shall  then  proceed  to  establish  our 
third  position. 

That  if  there  are  general  counts  and  a  special 
count  in  a  declaration,  tlie  plaintiff  may,  if  he  fails  of 
maintaining  his  special  count,  safely  rely  on  his  ge« 
neral  counts. 

In  the  case  of  Clark  v.  Shee  and  Johnson^  already 
read,  there  was  a  special  count  and  several  money 
counts.  In  speaking  of  these  general  counts,  upon 
the  point  whetlier  the  plaintiff  could  maintain  this 
action  upon  thenfi,  Lord  Mansfield  observed,  that  the 
general  indebitatus  assumpsit  is  a  liberal  action  in  the 
nature  of  a  bill  in  equity;  and  if  under  the  circum- ' 
Stances  of  the  case  it  appears  that  the  defendant  can« 
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Barnard       not  in  Conscience  retain  what  is  the  subject  matter  of 
Crane-       it,  tlic  pldiniiff  may  and  will  support  this  action. 
^~  Let  the  inquiry  in  the  present  case  be,  c^i  the  de- 

fendant in  good  conscience  retain  die  property  re- 
ceiveil  from  the  plaintiff? 

In  the  case  of  Lacaussade  v.  White,  already  cited, 
there  was  a  special  count,  setting  forth  the  wa^er. 
The  declaration  also  contained  the  common  nionef 
counts.  On  the  trial  at  Aut  Prius,  upon  the  open- 
ing of  the  case,  Lord  Kenyan  abked  the  plaintiff's 
counsel  If  the  wager  in  qut:i>tion  was  not  of  the  de- 
scription of  those  which  cuuld  nut  support  an  actioa 
as  being  contrary  to  the  polic;  ol  the  state. . 

Garraw,  for  the  plaintitf,  admitted  the  force  of  his 
Lordship's  objection,  that  llie  special  count  could  not 
be  maintained,  but  contended  ihat  he  cuuJd  n^ovcr 
the  100/.  paid  by  him  in  tlic  count  for  money  had  and 
received ;  and  tlie  plaintiff  had  a  verdict  on  the  money 
counts,  wriicb  was  aftenvards  affirmed  in  the  King's 
Bench. 

L)  the  present  case  we  contend  that  the  special 
count  Hill  lie;  but  if  we  are  incorrect,  the  general 
counts  will  support  a  decision  in  our  favour,  on  the 
facts  found  by  the  special  verdict ;  for  our  actioa  in 
not  brought,  as  in  the  case  of  Lacaussade  aitd  IFkite^ 
tQ  enforce  an  illegal  contract,  but  merely  to  recovef 
back  property  advanced  upon  a  mere  t-Kecutory  con- 
tract ;  and  this  reminds  me  of  an  observ^ition  i  had: 
intended  to  have  made,  that  where  a  contract  is  evcc 
so  illegal,  while  it  is  merely  executory  or  in  tran^htt 
cither  party  may  rescind  the  coaUuct,  ajid  have  his 
action  to  recover  back  the  properly  which  lie  may 
have  advanced  in  the  course  of  the  trLifbc.     We  Gud 
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this  doctrine  laid  down  in  the  case  of  Cotton  v.  Thur-      Batnard 
land.    Our  client,  by  instituting  the  present  suit,  has        Crane. 
given  plenary  evidence  of  his  rescinding  the  contract,  "*~— 
which  was  only  executory. 

We  therefore,  on  all  these  points,  rest  assured  of  a 
decision  in  our  favour. 

\  * 

'  Daniel  Chipman^  contra.  The  contract  upon  which 
the  action  is  founded,  as  disclosed  by  the  special  ver- 
dict, is,  that  the  watch,  horses,  &c.  delivered  by  the 
plaintiiF  to  the  defendant,  were  to  be  paid  for  by  the 
latter  to  double  the  amount  of  their  estimated  value 
in  counterfeit  money.  What  follows  in  the  verdict 
is  mere  surplusage. 

The  question  is,  can  this  contract  be  enforced  ?  or 
on  its  failure  can  the  money  or  property  advanced  be 
recovered  back? 

If  we  had  no  authorities  to  guide,  and  no  axioms 
of  the  English  jurists  to  enlighten  us,  we  should  all 
see  that  there  is  something  wrong  in  the  very  idea  of 
a  Court  of  Justice  enforcing  an  immoral  contract. 

If  two  burglers,  after  having  robbed  a  house, 
should  disagree  as  to  the  division  of  the  ^il,  and 
one  should  bring  his  action  against  the  other  to  re- 
cover his  share  of  the  booty,  Ae  entire  voice  of  com- 
munity would  be  against  sustaining  such  action.  It 
may  be  said  this  is  a  strong  case.  True :  but  the 
maxims  of  the  English  law,  ex  dolo  malo  nan  oritur 
aetio^  et  ex  maleficio  non  oritur  contractus^  et  in  pari 
delicto  potior  est  conditio  defendentis  aut  possidentis', 
cover  the  present  case  equally  with  that  I  have  put. 

It  is  said  a  distinction  is  made  between  an  illegal 
eontract  executory  or  executed ;  that  in  the  former 
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case  an  action  will  lie  to  recover  back  property  ad- 
Crane.       vanccd  on  an  illegal  contract,  and  therefore  this  is  an 
~'  exception  to  the  general  rules ;  and  j^t  in  the  case  of 

Tompkins  v.  Barnet,  1  Salk.  p.  22.  the  contracts  z^ 
.  pear  to  have  been  executory,  but  the  Court  ruled, 
that  the  action  would  not  lie ;  and  Treby^  Chief  Jus- 
tice, observed,  that  where  a  man  pays  money  on  a 
mistake  in  an  account,  or  where  one  pays  money 
under  or  by  a  mere  deceit,  it  is  reasonable  be  should 
have  his  money  again ;  but  where  one  kaowin^y 
pays  money  upon  an  illegal  consideration,  the  party 
that  recovers  it  oug^t  to  be  punished  for  his  defence, 
and  the  party  who  |)ays  it  is  particeps  criminis,  and 
there  is  no  reason  he  should  have  his  money  again, 
for  he  parted  with  it  freely,  and  volenti  turn  Jit  in- 
juria. 

The  intent. and  application  of  this  principle  is 
olearly  expressed  by  Lord  Mamfield  in  delivering 
his  opinion  in  the  case  of  Holman  et  id,  v.  Johnson^ 
alias  JVavland,  in  Cowper's  Reports,  p.  343. 

"  The  objection  that  a  ctHitract  is  immoral  or  il- 
legal as  between  plaintiff  and  defendant,  sounds  at  all 
times  very  ill  in  the  mouth  of  the  defendant.  It  is 
not  for  his  sake,  however,  that  the  objection  is  ever 
allowed,  but  it  is  founded  in  general  principles  of 
policy,  which  the  defendant  has  the  advantage  of^ 
contrary  to  real  justice,  as  between  Iiim  and  the 
plaintiff,  by  accident,  if  I  may  so  say.  'i'he  princij^ 
of  pc^cy  is  this,  ex  dolo  malo  non  oritur  actio.  No 
Court  will  lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  cff  an  illegal  act.  If  from 
the  plaintiff's  own  stating  or  otherwise,  the  cause  of 
acUon  appear  to  arise  <x  turpi  coma,  or  the  ti^:^ 
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gression  of  a  positive  lanv  of  this  country,  there  the  BwmaTd 
Court  says  he  has  no  right  to  be  assisted.  It  is  upon  Crane. 
that  ground  the  Court  goes,  not  for  the  sake  of  the 
defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff.  So  if  the  plaintiff  and  defendant  were 
to  change  sides,  and  the  defendant  was  to  bring  his 
action  against  the  plaintiff,  the  latter  would  then  have 
the  advantage  of  it;  for  where  both  are  equally  in 
fiiult,  potior  est  conditio  defendentis.^^ 

The  question  in  this  case  is  the  same  with  that 
now  under  consideration.  Is  the  plaintiff's  demand 
founded  upon  the  ground  of  any  immoral  act  or  con- 
tract, or  upon  the  ground  of  his  being  guilty  of  any 
thing  which  is  prohibited  by  a  positive  law  of  this 
country. 

Can  there  exist  a  doubt  that  the  plaintiff's  action 
is  grounded  upon  an  immoral  act  ?  that  he  entered 
into  an  illegal  contract,  expressly  prohibited  by  the 
statute  law  of  this  State  ?  If  he  had  received  the  base 
coin  which  he  contracted  to  receive,  would  it  not 
have  been  highly  criminal  in  him  if  he  had  ^passed  it 
to  others  ?  and  this  must  have  been  his  design  in 
contracting  for  it.  Would  it  not  have  exposed  him 
to  infamous  punishment. 

If  the  contract  is  founded  upon  an  immoral  act,  or 
upon  the  ground  of  doing  any  thing  prohibited  by 
positive  law,  it  is  of  no  importance  whether  execu- 
tory or  executed.  Here  the  contract  was  both  malum 
prohibitum  and  malum  in  se.  Therefore  the  cases 
cited  by  the  gentleman  opposing  do  not  apply. 

The  case  of  Lacaussade  v.  White^  in  which  a  ver- 
dict was  taken  for  the  plaintiff,  and  affirmed  in  the 
Court  of  King's  Bench,  exhibits  a  contract  neither 
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BimuJ      ma/um  prohibitum  or  in  se.    It  was  a  wager  about  a 
Crane.       peace  bet\i'eeii  England  and  France,  and  Lord  f  m- 
"  yon  declared,  that  it  turned  on  a  matter  of  public  pc 

licy.  And  liere  the  question  was  properiy  made, 
whether  the  contract  was  executory  or  executed ;  for 
his  Lordship  expressly  declared,  that  if  the  contract 
was  malum  in  se,  the  money  could  not  be  recovered 
back; 

It  is  said  that  the  plaintiff  is  not  par  deUctum.  It 
is  true,  that  in  contracts  made  in  breach  of  certain 
penal  statutes,  which  give  a  penalty  against  only  one 
of  the  contracting  parties,  both  are  not  c<m^dercd  in 
pari  delicto:  as  in  case  of  usury,  and  in  case  of  mtmey 
advanced  by  the  relation  of  a  bankrupt,  extorted  by 
a  creditor  for  signing  the  bankrupt's  certificate,  Doug. 
697.  and  the  case  of  Jacques  v.  QoHghtl^,  2  Bhck. 
Rep.  1073.  where  the  plaintiff  brought  Ms  action  to 
recover  back  premiums  advanced  by  him  for  insuring 
lottery  tickets ;  and  so  ih  Jacques  v.  Withy,  1  H. 
Bhck.  65.  Here  the  parties  were  not  in  pari  deBeta. 
The  penal  statutes  had  distinguished  the  criminal  by 
subjecting  him  only  to  the  penalty,  and  considerBll 
the  other  party  as  oppressed  or  ovtrreached,  and  Ihe 
acts  were  merely  mah  pro/iibitaj  but  ivhere  theu:t 
or  contract  is  malum  in  se,  the  partirs  are  both  cona- 
dered  in  pari  delicto,  and  the  maxim  applies  witb 
ftffce,  ex  dolo  mah  non  oritur  actio. 

Of  the  case  of  the  Newgate  solicitor,  cited  from 
Lord  Raymond,  we  have  but  a  sh(»t  note,  and  doubts 
may  arise  whether  the  case  is  correctly  reported.  It 
certainly  is  not  much  relied  upon  in  su  bsequent  cases 
of  the  same  nature.  •  ■  ^ 
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It  is  said,  if  the  verdict  cannot  be  decided  in  favour       Bamard 

V. 

of  the  plaintiff  upon  the  special  it  may  on  the  money        Crane. 
counts.     But  it  remains  to  be  shewn,  that  the  prin- 
^iples  we  have  advanced  do  not  apply  to  the  entire 
declaration. 

It  is  said,  that  an  illegal  contract  may  be  rescinded 
while  in  transitu.  But  when  did  the  plaintiff  rescind? 
Whoi  he  despaired  of  receiving  die  base  money.  Is 
this  repentance  or  disappointment  ? 

The  only  question  which  can  be  made  in  this 
cause,  is,  whether,  in  our  state  of  society,  it  will  be 
most  eligible,  as  a  principle  of  public  policy,  to  ad- 
here to  the  maxim  which  requires  all  suitors  to  come 
into  Court  with  clean  hands,  or  to  abandon  it,  and  ^ 

have  our  Courts  descend  from  the  dignified  bench  of 
morals  and  justice,  to  hear  and  adjust  the  immor^ 
claims  of  the  profligate ;  whether  it  is  preferable  to 
teach  our  citizens  to  beware  criminal  contracts  by 
letting  them  know,  that  if  they  are  duped  by  their 
companions  in  vice,  they  must  look  for  no  redress 
from  the  laws  of  their  country,  or  to  assure  them  that 
they  may  safely  enter  into  the  most  criminal  con- 
tracts ;  for  though  they  have  been  violating  the  laws, 
und  plotting  ag^nst  the  honest  part  of  community, 
yet,  if  they  fail  in  their  villanous  designs,  the  law, 
with  a  view  to  punish  their  accomplices,  will  give 
them  as  ample  recompense  as  if  they  had  been  honest 
and  injured. 

How  this  question  ought  to  be  determined  I  have. 
DO  doubt,  and  I  believe  the  Court  have  none« 

Walker  J  in  addition,  merely  read  the  case  of  JVifl- 
her  V.  Page^  3  Burr.  p.  1568. 
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Biwini  Cephas  Smith,  Junior,  in  reply.    We  have  neither 

Crime.  inclination  or  occasion  to  contest  the  maxim,  in  pari 
'  delicto  potior  est  conditio  dcfendentisi  but  wc  consider 

our  case  not  to  be  within  it 

It  appears,  where  the  contract  is  executory  the 
maxim  docs  nut  apply. 

We  have  shewn  a  case  where  the  illegal  craitract 
was  even  executed,  and  the  money  was  recovered 
back  ;  but  it  is  said  there  is  but  a  short  note  of  this 
case  from  Lord  Raymond^s  Reports,  and  that  the 
case  has  been  lightly  esteemed  in  subsequent  de- 
cisions. 

As  to  die  brevity  of  the  case,  there  is  sufficient  re- 
ported to  shew  both  its  nature  and  the  principle  which 
governed  its  decision ;  and  so  far  from  this  case  hav- 
ing been  lightly  esteemed  in  more  recent  decisions, 
in  the  case  of  Cotton  v.  Thurland,  tried  in  the  King's 
Bench,  1793,  Judge  Grose,  in  giving  hb  opinion,  de- 
clared exprcsbly,  that  though  he  had  subscribed  to 
an  adverse  decision  determined  at  A'm  Frius  by  If^- 
mn.  Justice,  yet  he  was  governed  in  this  case  by  thq 
case  cited  from  Lord  Raymond,  (which  it  appeaa 
was  this  same  case  of  Wilkinson  v.  Kttclien.)  and  by 
BuUer^s  Nisi  Prius,  which  we  have  uho  read  m  the 
opening. 

Whilst  the  case  of  Tompkins  v.  £arnet,  cited  by 
Mr.  Chipman  from  1  Salk.  is  reprobated  by  Lord 
Mansjield  in  the  case  of  Clark  v.  Shee  and  Joimson, 
His  Lordship's  %vords  are,  '*  The  case  of  Tompkint  v. 
Barnet  has  been  long  exploded.  In  Bosanquet  v. 
Dashwood,  Lord  Hardivickc  and  Lord  Talljot  both 
declared  their  disapprobation  of  it."   Lord  Mtm^fidi 
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4ilso  said,  "  that  case  had  been  denied  a  thousand      Bjimard 

times."  Craiie. 

The  principle  is,  that  where  an  illegal  contract  is  — — — 
entered  into,  while  it  is  executory  either  party  may 
rescind  it,  and  maintain  an  action  to  recover  back  the 
money  or  property  advanced  upon  it. 

This  seems  to  be  a  principle  borrowed  from  the 
divine  law :  when  a  man  sins  against  the  law  of  his 
country,  he  shall  have  a  time  for  repentance  and 
amendment.  A  man  may  hastily,  thoughtlessly,  or 
ignorantly  infringe  the  law,  and  upon  reflection  wish 
to  rectify  his  error.  The  law  encourages  such  wholes- 
some  resolutions,  and  allows  him  a  term  to  carry 
them  into  effect,  to  wit,  from  the  time  of  entering 
into  the  contract  until  it  is  completely  executed. 

But  it  is  said  that  there  is  no  time  allowed  for  re- 
ficinding  a  contract  malum  in  se.  But  the  contract 
malum  in  se  and  a  contract  malum  prohibitum  are  put 
iipon  the  same  footing  in  the  books,  and  no  good 
reason  can  be  shewn  why  a  man  may  not  rescind 
one  as  well  as  the  other.  If  the  contract  be  immoral, 
the  contractor  has  a  greater  obligation,  and  the  law 
ought  to  hold  out  as  great  an  inducement,  and  give 
as  liberal  an  opportunity  for  him  to  repent  and  re- 
scind it,  as  if  the  contract  was  merely  prohibited  by 
the  statute  law. 

It  is  said  the  plaintiff  did  not  rescind  until  disap- 
pointed of  receiving  the  base  money.  The  plaintiff's 
motives  to  rescind  the  contract,  are  not  now  to  be 
inquired  into.  The  law  looks  in  these  Cases-  to  a 
man's  acts,  not  to  his  ntotives.  The  law  has  pointed 
out  his  day  of  grace,  to  wit,  while  the  contract  is  in 
tramitUf  and  he  has  rescinded  within  ttus  term. 
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Bamtrd  We  consider  with  the  gentleman,  that  the  great 

Crane.  qucstion  in  the  present  case  is,  to  what  extent  tiw 
•"•''— ~—  maxim,  ex  malejicio  noti  oritur  contractus^  et  in  pari 
delicto  potior  est  conditio  defendentis,  shall  be  applied 
in  our  state  of  society.  Protesting,  however,  that 
our  client  is  not  par  delictum  with  the  defendant ;  for 
we  find  numerous  cases  in  tlie  books  where  the  con- 
tractors to  an  illegal  contract,  even  immorally  illegal, 
as  in  tl\e  case  cited  by  Sir  Bartholomew  Showers^  ia 
the  case  of  Wilkinson  v.  Kitchen,  where  a  bribe  was 
given  to  a  custom-house  officer,  are  not  considered 
in  pari  deHcto. 

The  principle  seems  to  be,  tliat  where  one  of  the 
parties  to  an  illegal  contract  is  oppressed  or  over- 
reached, the  law  makes  an  allowance  for  human 
thiilty,  and  lends  its  aid  to  protect  him  who  is  thus 
oppressed  or  overreached,  provided  he  rescinds  the 
illegal  contract  before  it  is  fully  executed. 

'I'o  bring  this  home  to  our  own  state  of  society. 
It  is  obvious  a  horde  of  swindlers  are  dgily  employed 
in  0%'erreaching  the  ignorant  and  credulous,  by  some- 
times advancing,  but  oftener  promising  to  give  tbcm 
money,  which  they  have  the  address  to  persuade  sim- 
ple people  is  as  good  as  cuirent  coin,  aiul  thus  entidn^ 
them  to  part  witli  tlie  acquirement  of  their  honest  vOf  i 
dustry,  to  the  great  and  frequent  impoverishmeiit|| 
their  families.  The  Legislature  have  i>assed  an  e 
eial  act  against  such  nefarious  and  ruinous  pro 
but  it  has  not  cured  the  evil,  and  we  consider  ■! 
trust,  that  the  Court  will  consider,  that  tlie  last,  ( 
and  only  measure  to  be  adopted  to  check  such  per- 
nicious practices,  is  to  force  such  stvindlet^jov 
their  ilU|;otten  gains. 
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Let  then  the  maxim  of  the  common  law  be  pre-  Bvnard 
^rved  in  full  force  as  a  general  rule,  but  suffer  the  Crane. 
plaintiff's  case  to  be  an  exception  to  it,  considering  . 

the  decision  as  grounded  on  the  present  state  of  so- 
ciety, and  the  peculiar  circumstances  of  the  imposi- 
tion practised  upon  him. 

Judgment  for  the  defendant,  and  costs.  The 
Chief  Judge  dissenting. 

Cephas  Smithj  Junior,  and  John  Cook j' for  the 
plaintiff. 

Daniel  Chipman  and  Samuel  fFalker,  for  the  de- 
fendant. 


^    if!    I'      •^ 


to.   ■Mil'' 


REQVLM  GENERALES. 


Supreme  Court  of  Judicature^  Addison  County ^  Au^ 

gust  Temiy  A.  D.  1790. 

IT  is  ordered  by  the  Court,  that  after  the  present 
circuit,  all  actions  cognisable  before  this  Court  shall 
be  entered  on  the  first  day  of  the  sitting  of  the  Courts 
and  not  after. 

By  order  of  Court, 

N.  Brush,  Clerk. 

Note.  In  the  practice  under  this  rule,  a  party  is 
allowed  to  enter  on  any  other  day  with  special  leave 
of  the  Court,  who  will  see  that  the  adverse  party  is 
not  prejudiced ;  as  in  the  case  of  Bennet  v.  Wlntney^ 


Supreme  Court  of  Judicature^  Chittenden  County ^ 
August  Term  J  A.  D.  1791.  ? 

IT  is  ordered  by  the  Court,  that  all  causes  brought 
to  this  Court  by  appeal  from  any  County  Court,  shall 
be  heard,  tried  and  determined  upon  the  pleadings 
in  the  Court  below,  unless  one  of  the  parties  in  the 
Court  below  shall  think  he  has  missed  his  plea,  repli- 
cation, rejoinder,  &c.  in  which  case  the  party  so  miss- 
ing  his  plea,  replication,  rejoinder,  &c.  shall  have  li- 
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berty  to  alter  or  amend  the  same,  or  plead  ie  novo  aft 
the  case  may  be,  on  giving  to  the  adverse  party  no- 
tice in  writing  of  such  alteration,  amendmentj  or 
new  plea,  &c.  at  the  time  of  granting  such  appeal,  or 
not  less  than  thirty  days  before  the  Court  to  which 
such  appeal  shall  be  entered. 

Provided  nevertheless,  on  the  first  or  second  day 
of  the  Court  sitting,  that  upon  motion  and  sufficient 
cause,  the  party  who  shall  have  missed  his  plea,  re-  - 
plication,  rejoinder,  &c.  and  not  given  notice  as  afore- 
said, shall  have  liberty  to  alter  or  amend  or  plead 
de  novo,  by  paying  down  to  the  adverse  party  sudi 
reasonable  costs  as  the  Court  shall  award  for  such 
negleat. 

By  order  of  Court, 

N.Britsh,  CJerfc. 


'Supreme  Court  of  Judicature,  Orange  County ^  Sep- 
tember Term,  A.  D.  1791. 

IT  is  ordered  by  the  Court,  that  on  the  entry  of 
every  writ  of  error,  the  plaintiff  in  trror  shall  deliver 
to  the  Court  a  fair  copy  of  the  writ  of  error,  with  the 
assignment  of  the  errcH^. 

And  whenever  an  issue  of  law  is  joined  on  special 
pleadings  in  any  cause,  the  party  demurring  shall  io 
like  manner  furnish  the  Court  with  a  fair  co^  of 
all  the  pleadings  in  the  cause,  on  his  filing  his  de> 
murrer. 

By  order  of  Court, 

N.  BitBSR, 
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Note.  In  the  practice  upon  the  second  member 
of  this  rule,  the  term  "  pleadings'*  is  considered  in  a 
more  extensive  sense  than  what  is  strictly  technical, 
and  is  construed  to  include  not  merely  those  matters 
which  come  after  the  declaration,  but  the  party  de- 
murring is  always  obliged  also  to  furnish  a  copy  .of 
the  declaration,  and  even  of  the  writ  and  service, 
whenever  they  may  be  any  wise  drawn  into  question 
in  the  arguments  upon  the  demurrer. 


Supreme  Court  of  Judicature^    Chittenden  County y 

August  Term,  A.  D.  1793. 

IT  is  ordered  by  the  Court,  that  after  the  present- 
circuit,  all  motions  for  the  continuance  of  causes 
shall  be  made  on  the  first  day  of  the  sitting  of  the 
Court,  founded  on  affidavit  in  writing  of  the  person 
or  persons  in  whose  favour  the  motion  is  made,  or 
his  attorney ;  which  affidavit  shall  be  lodged  with  the 
Clerk  of  our  Court. 

By  order  of  Court, 

N.  Brush,  Clerk. 

Note.  Practice  under  this  rule :  If  the  cause  for 
a  continuance  arises  after  the  first  day  of  the  term, 
or  was  not  known  to  the  party  at  that  time,  it  has 
been  considered  to  take  him  out  of  the  rule,  and  he 
may  file  his  affidavit  and  motion  afterwards. 


G\ 
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Supreme  Court  of  Jttfiicature,  Remington  County, 
February  Term,  J.  D.  1802. 

IT  is  ordered  by  the  Court,  that  the  Clerk  slwll 
not  enter  any  action  upon  the  docket  of  the  Court 
until  the  appellant  or  appellants  shall  have  produced 
attested  copies  of  all  the  files  and  records  appertaining 
to  said  action,  agreeably  to  the  statute ;  and  in  all 
suits  originally  returnable  to  the  Court,  until  the  ori- 
ginal process  be  delivered  into  his  office,  unless  by 
special  direction  of  the  Court. 

rr  is  ordered  by  the  Court,  that  on  the  first  day  of 
every  stated  term,  the  Clerk  shall  exhibit  to  the 
Court,  for  their  inspection,  complete  records  of  the 
proceedings  thereof  regularly  made  up  to  the  time  of 
such  exhibition. 

IT  is  ordered  by  tlie  Court,  that  in  all  processes 
returnable  to  the  Court,  where  an  order  has  been 
made  by  the  Court  or  either  of  the  Judges  for  the 
publication  of  the  same  in  any  public  newspaper; 
upon  such  order  being  submitted  to  the  Clerk,  with 
the  duings  of  the  party  thereon,  it  shiill  be  the  dt^ 
of  the  Clerk  to  inspect  the  proceedings  as  tos 
publication,  and  the  Clerk's  certificate  that  he  I 
thus  inspected  such  proceedings,  and  that  the  same 
are  in  pursuance  of  such  order,  shall  be  received  by 
the  Court  Ms  prima  Jitcie  evidence  that  such  order  lias 
been  complied  with,  and  the  ClLxk  shall  rccci^ 
twcnty.fivc  cjnts  as  a  fee  for  such  inspection  a 
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tificate,  to  be  paid  by  the  party  procuring  the  same 
to  be  done. 

IT  is  ordered  by  the  Court,  that  there  shall  be  paid 
to  theClerk  for  his  use,  fifty  cents,  as  a  fee  for  his  filing 
and  safe  keeping  each  affidavit  in  each  motion  in  ar- 
rest of  judgment,  motion  or  petition  for  a  new  trial, 
or  for  the  obtaining  a  continuance  in  any  action. 
By  order  of  Court, 

Samuel  Robinson,  Second  Clerk. 
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TO    THE 


PRINCIPAL   MATTERS. 


Action. 

See  Conspiracy. 

An  action  of  indrbitatu*  assumpsit  will  not 
lie  to  recover  the  interest  accruing^  upon 
a  jiidjjment  debt  durinjj^  tl»e  suspension 
of  the  execution  by  the  creditor.  Nor 
can  the  plaintifl  shew  an  express  pro- 
mise to  puy  such  interest  under  a  g^- 
neral  count.  Beedlt  v.  Grant  and  Dur- 
ling.  433 

If  a  credit  pven  is  voluntary,  subsequent 
to,  and  makingf  no  part  of  ihe  original 
contract,  it  may  at  any  time  be  retract- 
ed. But  if  it  make  any  part  of  the  ori- 
li^nal  contract,  it  is  so  material  a  part  of 
it,  that  if  an  action  be  brought  within 
the  time  limited  for  the  credit,  it  cannot 
legally  be  .lupported  unless  it  was  n  >t  a 
bona  fide  purchase  by  the  vendee.  Fisher 
V.  Broton.  405 

Debt  on  recognisance  entered  by  private 
informer,  upt.n  motion  and  order  for  new 

.  bail  to  prosecute  a  complaint  before  a 

V.  Justice  holding  a  Court  of  Inquiry,  will 
not  lie.  Hazen  et  ux.  v.  Smith  and  Cas- 
ttteiL  IQS 

Sf  Trustees. 


General  indebitatus  assumpsit  for  work  and 
labour  done  will  not  lie  upon  a  promise 
made  by  tlie  defendant  to  pay  for  the 
work,  8cc.  done  under  the  contract  (*f 
another,  though  liie  work,  &r  was  <h;i;c 
upon  the  defendant's  buildings,  and  for 
his  eventual  benefit.  Sherman  v.  Stan- 
ton.  350 

But  if  there  is  a  count  in  the  s.ime  decla- 
ration for  money  had  and  received,  and 
verdict  for  the  plaintiff,  the  Court  will 
not  on  motion  set  it  a.side,  if  it  appears 
that  substantial  justice  had  been  done 
between  the  f)t>rtie.s      Id.  ib. 

An  action  for  drreit  will  not  lie  Against  a 
purchaser  who  makes  false  aflirmutions 
in  his  own  favour  in  order  to  obtain  a 
day  «>f  payment      Fisher  v  Brown.      38r 

An  action  will  not  lie  to  recover  back  mo- 
ney or  chattels  advanced  upon  a  con- 
tract maiuni  in  se.     Barnard  f.  Crane: 

457 

An  action  founded  on  tort  may  be  sustain- 
ed against  one  or  more  defendants  ;  and 
if  tw  >  def(-n(lants  join  in  pleading  the 
general  is.sue,  and  the  Jury  find  one 
guilty  and  exculpate  the  other,  this  will 
be  no  r.-uKsc  for  setting*  aside  the  ver- 
dict.   Wright  v.  Cooper  and  Tnusey.     425 


Administrator. 

See  Iiisulvent  Eslnte. 

Ttie  «dmiiiUtr4ti)r  of  an  insolvent  est 

di'aee  in  iivuiilancc  ul  his  contmct.  . 
telt  *.   nimUk   and  Marion,    Aaiit'ii 

See  Fi-eehold. 

Advertibcmeiit. 

See  Proprielor'*  Tiiet. 


Attorney. 

The  Slate  Altomej'i  prerngMive  of  m- 
ti^riiig  mitotic  protcqai^s  si^jieiideil  while 
the  pen  in  cburj^ed  i>  on  trial.  He  c  an- 
nul then  cnlec  wllhmil  leave  of  the 
Court.    State  v.  /.  S  S-  178 

Wtien  ihe  nuinc  of  Kn  atuiniey  «f  (he 
Court  ii[ipea»  .m  the  reciinl,  llie  Court 
will  n.,t  suffer  the  reionl  to  be  coud-u- 
verted.     CcU  c(  al.  i-  ShetibtH-  304 

If  ■  party  bus  hern  injured  by  the  ■p]iF:ir. 
ance  of  counsel  not  retiiincil,  he  may 
Itave  liiB  remedy.    Id-  il*. 


Amendment. 

la  ■  dechraticm  upon  a  lib;-l.  if  the  pUin- 
lifl  clnlaWB  ipm  ttquilur  in  /•ii  vti-iit, 
tir.-  minutest  Turiance  belwern  Ihe  libi'l 
iiiri-rediii  e»i.iiiic.-  :ind  ilie  declaraiion 
vill  br  fatnl.  11. ii  if  Ihia  cxeeptiim  Is 
Uken  on  irlal  to  the  Jury,  the  Court  will 
on   motion  orlcr  a  decijration   ;.nii-iul- 

Harrii  v  I,anreucr  et  al-  ^^^ 

Af:er  jud^eiii  on  ipteial  dtmurrrr,  the 


Cu 


ivdcr  die  decliira- 
anien<lcdon  |xivmi-nt  of  costs.  A:ii- 
r.Ddt:  '  Jll 


Appclhnt. 


Attendance. 

See  Tnvcte. 


Audita  querela. 


In  istuin)*  a  writ  of  aaJila  ipierela,  the 
Jnd'fe  talLiii^  the  lecugiii.-.ar^cr  muKt 
make  record  ..f  ihe  same  i  but  ii  is  s.iffi. 
citnt  that  he  minutes  on  the  writ,  "  Uiat 
A.  B.  &c.  rrcopniscd  to  tlie  drfend.nl 


Die  s\y.\ 


nof- 


JUIowed  to  enter  his  appeal  nn  the  ihii-J 
day  of  the  term,  bciii|f  rclarded  by  ibc 
rigour  of  the  season.    Beantt  v.  iFhilney. 


Attachment. 

When  an  officer  attacliea  a  chattel  and 
leaves  it  in  the  ciis|r«ly  of  llur  debtor, 
he  so  far  loses  his  lien  upon  the  pro- 
perty attached,  that  «  second  uttach- 
nent  or^eiui/E/c  purchase  shuH  always 
tnurc  aninsl  him,  Famray  t.  Kii.gt/'y- 
294 


fcre,"  &c     Tu/l  V.  T^rp't  Ex'rt.       291 

Auditors. 

Wlicn  tliree  auditors  have  been  appointed 
by  the  Court  to  audil  llie  b<io1t  arcunt* 
orpartieM,  and  ftjnin  is  made  l>)  Iwn  of 
IhL-ni,  the  Court  vclll  admit  pand  lesti. 
ni'.ny  to  shew  that  (lie  parties  ut;reeil  t« 
pnirefd  btfire  llie  two  in  the  absence 
of  Ihe  tli:rd  aiiiUtrir,  and  will  iccctit 
llieir  re[Mirl.    Soaih  v.  Ti.uiry.  407 

B 

Bail. 

Plaintiff  msy  rnler  himself  as  bail  ftr  J 
costs  of  pn-s«i»ioii  III)  ihe  orij-insl  pr*-  J 
ceas  in  civil  Miir^      A,linm  v.  Octh-       * 

The  sheriff  «h;ill  ;a  lin  own  risk  lake  « 

licsof  lhega..l_\ 
shall  be  sutfi.iciil  to  satisfy  ■ 
in  favourof  tlie  crolitor  in  ■« 
V.  Mer. 
In  action  on  the  rflf. 
for  lakirRinsiifficii 
turned  liy  (lie   i-he 

a^init  thebail  m.i 
as  that  the  Mieritf 
fcncc  tinder  the  gencntl 
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Itail  was  of  sufficient  property  to  rospond 
the  jiid^meni  at  the  day  oi  the  date  of 
such  execution.  Sherviood  v.  Pearl.  314 
Upon  the  surrender  of  the  principal  by  his 
^ail  on  mi  sue  process  in  a  Jusik  c*s 
Court,  the  mag'istrate  can  •  nter  him 
into  the  custody  ot  a  projjer  ofticer.  If 
none  such  be  present  he  cun  appoint 
one,  who  may  detain  him  upon  the  parol 
order  of  the  magtstiate,  uhiist  the  Jus- 
tice's Couit  continues  op^n  ;  but  the  of- 
ficer cannot  justify  detaining  his  pri- 
aoner  one  nfoment  afier  the  Court  is  ad- 
journed with  or  without  day,  unless  he 
has  a  mittimus  from  the  justice*  AhtU9 
▼.  Chipman,  'iTI 

Bail-bond. 

A  promise  made  by  a  sheriff  to  a  debtor 
within  the  lil>erties  of  the  prison,  •*  that 
if  he  escaped  he  would  not  sue  him  un- 
til lie  had  prosecuted  the  bail,"  will  not 
operate  a  defeasance  of  the  bail-bond,  if 
the  principal  be  sued  at  the  sume  time 
with  the  bail.  Rice  v.  Pollard  et  ttl,    250 

I 

Bar. 

See  ^«/  tarn. 

In  a  plea  in  bar  to  debt  on  a  foreign  judg- 
ment,  it  is  necessary  to  aver  that  tiie 
judgment  was  recovered  contrary  to  the 
lex  loci.    Waddamt  v.  Buraham,         233 

See  Bond. 

A  promissory  note,  dated  6th  November^ 
17^7,  b.'iried  in  six  vears,  under  the  act 
of  the  10th  of  March,  1787,  taken  in 
conneciion  with  the  act  of  tlie  28th  of 
October,  1790.  Bailey  v.  Ruuell.         334 

Betterments. 

Objections  to  a  declaration  for  hetter- 
menth  cannot  be  tiiken  in  opposition  to 
the  filing,  but  must  be  madr  in  the 
common  course  of  pleading  to  such  de- 
claration. Bingham,  ex  dein-  Barlow  and 
Bradley,  t.  ihnith.  287 

Bond. 

If  a  bond  be  executed  jointly  and  severally 

•  by  three,  and  alteration  is  ma<le  in  it  by 

the  consent  of  two  of  the  obiigjrs  in  the 

abience  of  the  third,  and  afterwards  the 


seal  and  signature  of  the  third  be  erased 
by  the  obligee  or  his  agent,  without  the 
consent  ot  the  others,  the  bond  is  void. 
Devcej  V.  Bradbury.  186 

The  suiTcpiitious  antedating  of  a  bond 
m:iy  be  well  pleaded  in  bar.  Davit  v. 
Cole  and  Mansfield.  262 

Book  Account. 

In  action  up'^n  promissory  note,  the  de- 
fendant having  paid  in  discharge  of  the 
note  sundry  articles  of  merchandise,  the 
common  sulijcci  ot  chargi!  on  book,  is 
not  obliged  tu  hlc  his  t>ook  account,  un- 
der the  93<1  sccticjn  of  the  judiciary  act, 
but  m.4j  shew  such  payment  under  the 
general  issue.  Pierce  v.  Clari.  140 


Comparison  of  hand- writing. 

Comparison  of  hand- writings,  or  conces- 
sion of  a  party  on  a  former  trial,  when 
not  attached  to  the  record,  cannot  be 
given  in  evidence  whilst  the  subscribing 
witness  to  a  contract  is  within  process. 
Pearl  v.  Allen,  4 

Complaint. 

On  complaint  for  the  non-entiy  of  a  writ 
of  error,  the  interest  must  be  computed 
from  the  date  of  the  execution  on  the 
original  judgment     Bellamy  v.  C^rban. 

37-2 

When  the  appellant  is  defaulted,  the  ap- 
pellee cannot  file  a  complaint  as  in  case 
of  non-entry  by  the  appellant,  and  thus 
recover  12  per  cent,  interest  as  increase 
of  damages,  but  must  Ukc  his  debt  and 
usual  costs  in  the  action  appealed. 
Pearse  v.  Goddard.  373 

• 

Confession. 

The  record  of  a  voluntary  confession  be- 
fore  a  Justice,  and  pavmcnt  of  tlie  whole 
penally,  may  be  plem'led  in  bar  to  an  ac- 
tion qui  tarn,     Hamilton  r.  W^iUianu. 

15 


Conspiracy. 


Combination  to  entice  a  citizen  within  a 
foreign  jurisdiction  for  the  purpose  of 


488 
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procuring'  him  to  he  arp^ste<l  in  civil 
prorcs>i  i«  a:tionable,  ihoui*!!  the  debt 
for  wiiicli  he  is  urrcstcl  js  justly  ihic 
Phelps  V.  GoddarJ  and  Hitchcock,  60 


Conveyance. 

See  Deed. 


Costs. 

See  Travel.    Ejectment 

Upon  the  jp'anting'  of  a  new  trial,  pound- 
ed on  llie  discover}  of  material  evi- 
dence, the  Court  will  not  tax  costs 
agrainst  the  adverse  party  from  the  com- 
mencement of  the  suit,  but  merely  t]>ose 
CO  its  which  have  accrued  after  (jranting" 
the  new  trial.  Hoggt  ex  dem-  Hodge*  vt 
al.  V.  Wolcott.  141 

See  Amendment.    Libel. 

As  a  general  rule,  the  Court  will  not  in 
ern)r  jtidge  over  the  CoiuUy  C«»urt8  in 
the  taxation  of  costs.  Hannon  v.  Broome 
mnd  Son.  415 


County  Court. 

See  Jurisdiction. 

Cotmty  Courts  not  empowered  to  compel 
a  party  under  a  f>^'ncral  rule  to  apj^ear 
and  answer  to  a  new  d<'cluration  filed  on 
affi(Uvit  af  er  the  files  have  been  lost. 
A7nne  v.  Mumb.  20 


Covenants. 

The  deed  of  Vifrmc  cowrt  must  be  exe- 
r.uteil  and  acknowledged  conformably 
V>  the  atututes  of  the  state,  or  certified 
ajl^rrcably  to  tiie  laws  of  the  kingdom, 
&c.  in  which  it  is  executed.  If  not,  the 
covenants  in  such  deed  are  not  binding 
on  the  feme  after  the  decease  of  her 
husband.    Sumner  v.  ]Vcnti':orth.  42 


D 

Decis  on. 

Decisions  under  various  tax  acts.  To  wi^ 

Uiid  r  thf  suiveyor-gcneral's  Biddiecom 
V.  Farvteil  5 

Under  the  30,iaX>  dollar  lax.  Doe,  ex  dent. 
Mix,  V.  Whiuock.  305 

Under  the  ten  shilling  tax.    Doc  v.  Strong, 

1^2 

Under  the  Stoctbridge  proprietors'  tax. 
IVentnorth  v.  Allen.  22% 

Under  the  Fairfield  ditto.  Pov.^11  v.  Brovm. 

165 

To  render  valid  a  sale  of  land  under  the 
act  tor  raising  30,000  dol»ars,  passed 
November  3d,  1791,  an  attested  copy  of 
the  rate-bdi  or  general  list  made  by  the 
selectmen,  and  delivered  to  the  consta- 
ble of  any  incor|)orated  town,  must  be 
shewn  to  have  been  deposited  with  the 
State  Treasurer  by  the  Isi  of  Novtmbirr, 
1793.     Doe,  ex  dent.  Mix,  v.  IVhitiocM. 

305 

The  general  list  must  ascertain  all  the 
lands  in  such  town  held  m  severalty^ 
and  the  number  of  acres  contained  in 
each  lot,  and  the  range  in  which  it  lies, 
and  the  uivision  to  which  it  was  drawi\ 
or  pitched,  and  the  tax  to  be  padd  on 
the  same.    Id.  ib. 

Decision  under  the  act  establishing^  the 
division  of  lands  in  the  town  of  Shore^ 
ham.  Doe,  ex  aem.  Forbet,  t.  Smith  and 
Marnunu  3g 

Declaration. 

■See  Scire faciat. 

Objections  to  a  declaration  for  better- 
ments cannot  be  made  in  oppositi  ^n  te 
the  filing,  but  must  be  made  in  the  com- 
mon course  of  pleadingf  to  mcli  decUu 
ration.    Bingham  v.  Smith.  3flf 

Deeds. 

The  deed  of  a  feme  covert  convBfiaf 
liehl  in  her  own  right  must  b0«IMi 
and  acknowledged  confomiabljr  J»  )te 
lex  loci  where  the  land  lieia ,  Jf0{ilft^ 
V.  Tqft  and  Cognoell.  § 

Sec  CoTewmts. 
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Where  the  deed  is  not  merely  the  induce- 
ment but  the  loinuLtion  of  the  action, 
or  wiiere  the  rijjht  of  action  is  not  cre- 
ated by  operation  of  law,  but  by  the  act 
of  the  party,  the  <.bU|fution,  or  any  other 
instrument  enibi-aiing  a  contract,  must 
be  prufericd  in  the  ueciaraiion.  Austin 
V.  DiUt  .308 

When  a  p-rty  declares  in  substance  upon 
a  written  rontrai  t,  he  is  not  obliged  to 
•ct  forth  the  express  words  of  the  con- 
tract in  his  declaraiion.   Morton  v.  WeiU. 

,  .  382 

In  an  action  of  deceit  in  a  contract,  some 
special  damage  ought  to  be  alleged  in 
the  declaration.   Fuher  v.  Brown.       405 

If  a  declaration  conUins  a  count  within  the 
jurisdiction  of  the  Court,  it  will  not  vi- 
tiate it,  because  the  plaintiff  has  added 
•  second  count,  exclusively  within  the 
jurisdiction  of  a  single  magistrate.  Cook 
V.  Porter.  45q 

On  trial  to  the  Jury,  the  Court  will  on 
motion  order  tlie  declaration  amended 
on  payment  of  cosu.  HarrU  v.  Lnw- 
rtnce  et  aL  263 


Default. 

A  default  entered  on  the  docket  is  not 
conchisive  until  after  the  rising  of  the 
Court.    PcarMc  v.  GoddartL  376 

Deposition. 

If  the  deponent  is  personally  present  in 
Court,  liis  denosition  cannot  be  read. 
poCt  ex  dem.  Seigeant^  v  Adams.        197 

It  is  no  objection  to  the  c:ipti«)n  of  a  de- 
position, that  the  attorney  f»f  the  adverse 
partjr  was  not  notified,  though  lixing 
within  thirty  miles  of  the  place  of  cap- 
tion.    Heacockv  Stoddard  344 

It  is  not  a  connection  in  a  party's  family 
by  intermarriage  with  his  daughter,  but 
an  interest  in  the  cause,  which  incapa- 
citates a  person  from  writing  or  draw- 
ing up  a  deposition.    Id.  jb. 

A  deposition  illegally  taken  cannot  be  read 
after  the  dei»oncnt*s  decease,  upon  the 
principle  that  it  is  the  best  evidence 
which  can  now  be  produced.  Johnson 
V.  Clark.  449 

E 

Entry. 

^e  Appellant. 


Ejectment* 


It  is  a  general  rule  that  travel  and  attend* 
ance  snuli  be  taxed  for  all  the  deitnd* 
ants  in  ejectment  Boynton  v.  £in^  and 
Barnard  ^  30 

Nominal  plaintiff  in  ejectment  caniioC 
maintain  jlti  action  against  the  aberifi'for 
an  escupeuf  defeiHiani  committed  on  an 
execution  m  his  n^inic  for  the  damages 
recovei'r-d  and  co^ts  taXed  in  the  action 
of  ejectment.    Chipman  v.  Sav9/tr.      83 

When  he  who  hati  the  fee  of  land  allowa 
anfiilierto  erect  buildings  upon  it  under 
a  contract  that  when  the  buildings  are 
completed  he  Mill  eitlier  pay  for  them 
or  convey  the  land  at  bis  election,  eject* 
ment  w  ill  lie  upon  ouster  of  the  architee. 
And  if  a  creditor  of  him  v^ho  owns  the 
fee  levies  an  execution  on  the  land,  and 
does  not  include  the  busings  in  the 
appraisement,  ejectment  will  lie  by  -he 
creditor  of  the  architee  who  has  levied 
an  execution  on  any  section  of  the  build- 
ings.   jLtfig  V.  Catiin,  9SS 

See  Mesne  Profits. 


Evidence* 

See  Compariscm  of  hand-writing.  Cob* 
cession  of  a  party  at  a  former  triaL 
Slander.  Bail.  Kefeiees.  Warnal* 
Creditor. 

A  woman  divorced  a  vineuU  matrsfkomi  ii 
a  competent  uimess  upon  an  indictment 
agMinst  her  former  buroti  for  a  forgriy 
committed  during  coverture.  State  v* 
y.  N.  8.  36 

In  case  upon  n  written  cnntracti  it  tnay  be 
read  in  evidence  to  the  Jury  if  it  sub^ 

^stantially  comports  with  the  declaration. 

^ftoTAttm  et  ni  V  Bat  num.  etaL  72 

VBere  a  privity  is  shewn  between  several 
defendants  in  trespass,  the  ac  ts  of  any 
one  ot  them  mny  be  exhibited  in  evi- 
dence in  prof>f  of  the  trespass.  Brough' 
ton  V.  Ward  and  Woleott,  1ST 

The  original  files  of  the  County  CMiit» 
with  the  Clerk's  certificate  of  the  judg* 
ment  accompanying  them,  permitted  to 
be  read  in  evidence.    AUii  v.  Beadk. 

179 

When  the  plaintiff  declares  upon  a  special 
contract,  and  has  other  counts  for  mon^ 
had  and  received,  and  work  and  labour 
done,  in  his  declaration,  if  the  special 
count  on  demurrer  is  ruled  InsufBcieutv 
on  non  Miumpsit  pleaded  to  the'ieBMB:  • 

hespeAtftof 


\. 


62 


counts^  be  mar  not  give  the 
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tract  in  evidence  under  the  general 
counts.    Culver  v.  Barnet.  182 

An  adminisU'ator  of  an  insane  intest;»te 
mity  shew  ihe  intestate*s  insanity  in  evi. 
deuce  in  avoidance  of  his  contract.  La* 
zell  V.  Finnick  arj  Mauon.  247 

Tlie  deed  of  a  collector  of  a  proprietor's 
tax,  howevrr  it  may  be  worded,  is  not 
even  firima  facie  evidence  of  a  legal  sale 
of  land.  The  proceedings  of  the  pro- 
prietors in  the  assessment  of  ttic  tax, 
and  the  collectoi-'s  own  acts  in  the  levy 
of  it  must  be  first  slicwn.  Poruell  v. 
Brantfu  285 

The  warrant  warning  tlie  meeting  of  tiic 
proprietors  must  be  slievm,  that  the 
Court  may  be  enabled  to  judge  whether 
it  issued  agreeably  to  law.    Id.  286 

If  a  contract  in  writing  mentions  a  sum  in 
dollars  and  cents,  the  Court  will  permit 
it  to  be  shewn  in  evidence  that  the  sum 
was  to  bd|^id  in  Unite  J  States  bnnk  bills, 
this  going  not  to  contnivcrt  but  to  ex- 
plain tiii  contract.   Morton  v.  WeiU-  382 

A  plaintiff  cannot  shew  an  cxpre.ss  pro- 
mise to  pay  Uie  iritercst  accruing  upon 
a  judgment  debt  during  he  si  is  pens  ion 
of  the  exec u. ion  by  the  credilfji-  under 
a  general  count-  Beedle  v.  Grant  and 
Darling.  433 

In  an  action  brought  ugalnst  a  surviving 
partner  up^m  a  ]'rom:ssory  note  alleged 
to  h:*ve  been  signed  by  the  <lecea»od 
partner  in  his  lifcttmc  in  the  name  of 
the  firm,  priwf  ot  his  conlession  thai  he 
signed  it  adiuitlcd  in  evidence.  Adam* 
▼.  Brtvnumu  452 


Where  several  trustees  personally  attend, 
separate  travel  and  aueudance  may  he 
taxed.    Porter  v.  Ruttel  and  Hodges.     35 

It  is  a  general  rule,  thai  tiavel  and  attend- 
ance shall  be  taxed,  for  all  the  defend- 
ants in  ejectment.  Boynton  v.  Xing  and 
Barnard.  30 


Freehold  Court- 
Proceedings  respecting  it 

Upon  complaint  brought  upon  the  6th  sec- 
tion of  the  act  to  prevent  forcible  entry 
and  detainer,  it  is  not  necessar>'  that  the 
magistrate  issuing  the  process  should 
enter  on  the  complaint  a  minute  of  the 
time  of  its  exhibition.  Allen,  AdnCr  ^ 
Allen,  V.  G.  and  y,  Ormsby.  345 

Upon  trial  at  the  Supreme  Court,  upon 
appeal  from  a  Freehold  Court,  the  Petit 
Juror's  oath  in  civil  causes  must  be 
administered  to  the  jury.    Id.  347 

On  c  m plaint  by  an  administrator,  under 
the  act  to  prevent  forcible  entry  and  de- 
tainer, the  plaintifi' shall  not  be  estopfied 
from  shewing  possession  in  the  intestate 
because  he  has  omitted  to  inventory  the 
lands  in  question  in  his  return  of  the 
real  estate  of  the  intestate  to  the  regis- 
try of  probate.     Id.  34S 


Execution. 

Afi  officer  is  empowered  to  set  off  one 
execution  against  another  between  the 
same  parties,  and  b^th  in  his  hands  at 
the  same  time.     Culver  v.  PearL      ^K 

Sheriff  having  two  writs  of  executiol^H 
and  against  the  same  parties,  may  ex- 
tend upon  the  same  parcel  of  land,  with 
fpecifying'  in  his  return  distinct  boun- 
daries. Doe,  ex  dem.  BaUmn  and  Booth, 
T.  FMt  et  ai.  14 


Fees. 

An  officer  cannot  tax  fees  for  the  return 
^  '    of  an  execution  stayed  by  supersedeas  in 


a  writ  of  error.   Fitch  y.Sttmton, 


28 


Governor's  Rights. 

The  late  Governor  of  I^evj- Hmn^k^'e 
rights  of  land  reserved  to  him  bw  the 
charters,  arc  considered  as  not  bod  ia 
common  with  the  other  pixuirictert. 
Doe,  ex  dein,  Wentmortht  ▼.  Aroi^     U6 


H 
Habeas  CorpuSi 

A    writ   of  protection   mi  wBmuintmtmm 
suspends  all  civil  process  agadMt  tke 
subject  of  it  while  coming  to  ""^  '* 
tending  upon  Court,  with  •  — 
time  for  tlie    witness  to  lOi 
afler  the  rising  of  the  Coiut. 
MalU  ,      .v^j 
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Indictment. 

Indictment  for  sendinji^  a  written  chal- 
lenge to  fight  a  duel  will  not  lie  upon 
the  21st  section  of  the  act  for  the  pu- 
nishment of  certain  interior  crimes  and 
misdemeanors,  pussed  Match  4th,  1797. 
State  wS.S.  180 

On  trial  upon  an  indictment  for  perjury  in 
swearing  falsely  to  a  deposition,  the 
facts  stated  in  the  deposition  appeared 
to  be  true,  but  the  deponent,  after 
making  the  deposition,  testified  upon 
the  stand  that  ihey  wc-re  not  true,  the 
prisoner  was  not  estopped  by  his  viva 
voce  testimony  from  shewing  the  verity 
of  the  facts  stated  in  the  deposition  in 
his  defence.    State  v.  y.  B.  269 

Indictment  for  perjury  quashed  on  motion. 
State  V.  J,  P.  283 

Every  sufocient  indictment  must  set  forth 
tile  day,  month  and  year,  and  in  cases  of 
burglary  the  hour  when  the  offence  was 
committed,  and  though  anotlicr  day  may 
be  shewn  in  evidence  on  trial,  yet  it 
must  be  a  day  within  the  term  pre- 
scribed by  the  statute  of  limitations,  and 
the  day  set  forth  in  the  indictment  mu.st 
be  also  some  day  within  the  statute 
time,  or  the  indictment  will  be  insuf. 
ficient    State  v.  G.  S,  295 


Insolvent  Estate. 

If  the  administrator  upon  an  estate  reprc- 
sented  insolvent,  brings  an  action,  the 
defendant  shall  not  be  estopped  from 
pleading  counter  de mantis  in  st  t-off  be- 
cause he  has  exhibited  tiiosc  demands 
before  the  coromissionerii,  whether  such 
demands  have  been  allowed  or  disal- 
lowed.  OicQtt,  AdnCr  of  Oicottt  v.  Afo- 
rry-  198 


Jurisdiction. 

In  ciril  causes,  when  the  demand  is  above 
7  dollars  and  under  33  dollars  in  unli- 

3iiidated,  and  52  dolbrs  in  liquidated 
emands,  Coimty  Courts  and  Justiccn  of 


the  Pt  ace  have  concurrent  jurisdiction. 

Toung  v.  Sa!.(.cfs.  ^ 

Coum\  Courtb*  jun.'.dicli'.n  in  this  instance 

done  aw;.y  by  statute.    Id.  9 


Jurors. 

If  a  Juror  is  qualified  by  being  a  iV«e-. 
holder  vhen  put  into  the  br)»,  his  di- 
vesting himself  of  his  freehold  bciore 
drawn  and  summoned  cann<«t  be  tnken 
advantage  of  after  verdict,  hut  sMlki 
have  been  objected  in  challenge.  Oriktt^ 
ex  dem  Warner,  v.  Carpenter,  250 

If  a  Petit  Juror  by  any  intimation  dis- 
closes the  event  of  the  verdict  before  it 
is  delivered  in  Court,  it  will  be  consi- 
dered a  gn)8S  violation  of  his  ofiicial 
oath,  and  the  verdict  will  on  motion  be 
set  aside.   Id.  41  353 

Upon  trial  at  tlie  Supreme  Court,  on  a^ 
peal  from  a  Freehold  Court,  the  Petit 
Juror's  oath  in  civil  causes  must  be  ad- 
ministered to  the  Jury.  Ailent  JUMf  </ 
Allen,  v.  G.  and  J.  Ornuby.  S47 


Lease. 

A  lease  by  the  hushwnd  during  coverture 
of  lands  held  in  right  of  his  wife,  of 
which  she  had  been  endowed  in  conse- 
quence of  a  prior  marriages  csnnot  enure 
against  the  woman  after  a  divorce  a 
vinculo  tnatrimomi,  but  may  be  consi- 
dered mb  modo  so  far  as  to  secure  the 
baron*s  tenant  in  his  emblements  upon 
the  determination  of  the  lease  by  the 
divorce.    Could  v,  Webster.  409 


Libel. 

In  a  declaration  for  a  libel,  if  the  plaintiiT 
declares  qua  tequitur  in  his  ^€rbit%  ecilicetf 
tlie  minutest  vjtrianee  Inrtwecn  the  libel 
offered  in  evidence,  and  tlie  declaiiitiona 
will  be  fatal.    Uarri*  v.  Laenrence  et  aL 

156 

In  action  upon  a  libel,  if  plaintiff  recover 
above  seven  dollars  in  thf-  Count)  Courtt 
and  defendant  appeals  and  plaintifl  re- 
covers in  the  Su])rt  me  Court  under  se* 
ven  dollars,  he  hhall  tax  no  more  costs 
than  damages.    Id.  IS^ 
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Mesne  PVofits. 

In  the  hearing  of  rlamagres  upon  a  default 
ic  ejectment,  brought  tf»  recover  pos- 
session of  U'uU  holdeii  by  the  levy  of 
an  execution,  the  mesne  profit  a  are  to 
be  computed  from  ihc  date  of  the  levy 
of  the  execiitirrtt,  an<l  not  fn)m  tlie  ex- 
pintion  of  the  six  nv^.ths  allowe<i  by 
the  statute  for  the  debtor  to  redeem. 
IMUe  V.  7.  and  P.  Mcachum.  439 


Miscelbneous. 

On  a  rule  to  nhew  cause,  the  Court  will 
not  order  an  attcrney  of  the  Couit  to 
deliver  to  |^  Slate  Altoniev,  fir  the 
inapection  of  the  fraud,  any  promissory 
antea  a  ■g'fp'sted  ti>  have  been  forgt-d, 
which  had  been  deliver*  d  to  the  attor- 
ney in  the  common  rrmrse  of  business 
by  his  client,  suspected  of  committing' 
a  forget  y.  State  y.Sguirc*,  147 


N 
Nolle  prosequi. 

The  State  Attorney's  prerdpitive  of  en- 
tering a  no//e  prosequi  to  an  indictment 
ia  suspended  wiide  thtr  person  chaiged 
is  on  trial.  He  cannot  then  entt  r  with- 
out leave  of  the  Court,  who  will  not 
grant  it  if  the  deft- nee  appeara  to  be 
anipie.   Siatev.  tS.S.  17S 


Notice, 


If  the  subject  matter  of  a  statute  not>oe 
under  the  general  issue  could  :ot  he 
pleaded  in  bar,  such  mutter  may  be 
avoided  on  trt^l  to  the  Jur}',  by  parol 
demurrer  to  the  evidenee.  Jfice  v.  Foi- 
lard  et  ai  232 

The  Court  will  not  on  trial  order  n  party 
to  produce  inxtanter  a  writt<  n  instni- 
Sient  und^  r  the  57th  section  of  the  jii- 
dicisry  act ,  «here  muai  be  due  notire. 
Moitiif^  T.  /Wr#.  972 


Overt  Market. 

What  salea  shall  be  considered  to  h'ive 
bei-n  madt  in  oveit  market  in  this  St»tek 
Jftacoa  V.  WTaUn-.  341 


P 

Pleadings. 

The  Court   will  not  au-ard  a  repleader 

af'cr  jiid)rment  upon  a  material  is»  le. 
Paj^e  \ .  Walker,  145 

S(ee  Insolvent  Estate. 

If  the  subject  ma'ter  of  a  stnttite  notice 
under  the  general  isnuc  could  not  tiave 
been  pleaded  in  bar,  surh  mutter  may 
be  avoided  tm  ti'ial  ti>  the  Jur\-  bv  r  ;trol 
demurr<T  to  the  e\id»'nri  f-ered  in 
support  of  it.    ixict  y.  Poiard  et  ul     230 

To  plead  several  i''i>iinrl  ♦...  ts,  uH  icvtlmg 
to  one  d«  <en<*e,  is  no  iiri.jrtiuc  in  pleaiU 
ing*.     Waddan,*  v.  Bumfiam.  33S 

lu  a  ple'<  in  bar  lo  a  di-bi  on  a  foi^  i);ii 
judgment,  ii  is  necessary  to  aver,  that 
the  juditTment  u-us  recovered  contrary  to 
the  lex  loci.    Id.  ib. 

Practice, 

It  is  the  pmctice  for  the  counsel  nf  (he 
plaintift'  to  pmceed  in  the  ara^ument 
upon  a  special  verdict. 


Procedendo, 


Motion  for  writ  of. 


m 


Process. 


A  deputy  itherrfr,  an  inhabittnt  of  a 
is  r  fit  cli*«]ualified  fmm  aenrinf^  a ' 
by  summnnM  in  fsvour  nf  the 
tion.   Se/ectwrn  of  WindMr  r.  yiwi   941 

In  an  action  on  thf-  case  aipsinat  tlw  aim  if 
f('r  takinpr  insiifirei^nl  hail  upoi 
proccasj^  the  defendant  it  I9  tte 
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made  so  far  privy  to  the  judgment 
Against  the  bailf  that  he  may  in  hin  de- 
fence tuke  advantage  of  a  radical  defect 
in  the  proceaa  in  the  set.  fa-  Shemood 
V.  i^arl.  320 


Promissory  Note. 

A  promissory  note  deposited  with  arbitra- 
tors, subject  to  their  indorsement,  to 
the  amount  of  their  award,  is  void. 
ihaic  V.  ColltM,  79 


Proprietors'  Taxes. 

The  collector  of  a  proprietor's  tax  is  not 
obliged,  in  his  advertisement  for  sale, 
to  annex  to  the  name  of  each  delinquent 

Proprietor  such  sum  as  is  assessed  on 
is  right  or  share,  but  may  nicnii'»n  the 
amount  nf  the  tax  on  each  right  gene- 
raUy%  ami  tbrn  insert  a  list  <if  the  names 
of  t?ie  delmquents,     Wentvjorth  v.  AUen. 

226 

The  deed  of  a  collector  of  a  proprietor's 
tax,  however  it  may  be  worded,  is  not 
even  prima  facte  fvulence  of  a  legal  sale 
of  the  I 'ltd  The  proceedings  of  the 
proprietors  in  the  assessment  of  tlie  tax, 
and  tlie  collector's  own  acts  in  the  levy 
of  it,  must  be  6i8t  shewn.  PowtU  v 
Brown.  285 

The  warrant  warning  the  meeting  of  ihc 
proprietors  must  l>e  sheun,  that  the 
Court  nioy  be  entbh  d  to  judge  whether 
it  issued  agreeab'.y  to  law^    Id.        286 


Q 

Qui  tarn. 

The  record  of  a  voluntary  confession  be- 
fore a  Justice,  and  payment  of  the 
whole  penalty,  may  be  plesded  in  bar 
to  an  action  qui  tatn*  Hamilton,  qui  tarn, 
r.  WilUamt.  15 

R 

Rate-bill 

See  Decision!. 


The  rate-bill  necessary  to  be  prodticed  to 
maintain  u  title  under  the  30,U0U  dollar 
tax.     Mix  V.  Whitlock.  SO 


Recaption. 

A  person  loaning  a  horse,  which  is  eloign- 
ed and  s  Id  by  tiie  burmwer,  has  a  rijght 
to  ri'capture,  piovided  it  be  done  witli- 
out  breach  of  the  peace.  Heax»ck  v, 
Waiktr.  338 

A  person  may  recapture  his  own  property 
in  such  manner  as  may  constitute  a  tres- 
pass.   Id.  ••^^ 


Recognisance. 

See  Action. 

Upon  a  recognisance  to  prosecute  a  writ 
of  error  taken  under  the  statute  of  1791, 
where,  upon  nonsuit  and  complaint* 
execution  has  issued  for  12  per  cent, 
interest  and  costs,  and  has  been  re- 
turned satisfied,  aitluHigh  the  original 
execution  is  nut  purchased  out,  the 
Court  will  chancer  the  penalty  to  a  sum 
merely  nominal.    ^amt9  v.  Smith.    138 

The  extra  ex|)en8e  in  procuring  witnessetk 
and  emf)loying  counsel,  the  time  spent 
and  money  necessarily  expended  in  do- 
fending  a  suit,  atiue  of  tlie  fct-hillt  are 
not  comprehended  in  the  term  **  inter- 
vening damages,"  inserted  in  the  re- 
<x>gni»ance  for  a  review.  Pitasely  r. 
Buehnttuter.  264 

In  issuing  a  writ  of  audita  ifiterelot  the 
Judge  taking  the  recognisance  must 
make  record  of  ihe  same  \  but  it  is  auffi- 
cient  tliat  he  minutes  on  such  writ« 
*'  that  A  B.  &c.  recognised  to  tlie  defend- 
ant in  the  sum  of  —  d>  lilars,  to  prosecute 
the  abovt  writ  to  effect,  before,"  &e. 
Taft  V.  Thar^M  Executors,  791 


Referees. 

Upon  objection  to  the  acceptance  of 
the  report  of  referees,  the  Cuiul  will 
only  hear  evidence  relative  to  corrup- 
tion in  the  referees,  or  misconduct  in 
their  not  following  the  rule,  either  by 
neglecting  to  notdy  or  hear  the  parties, 
or  their  taking  into  consideration  mat- 
ters not  submitted  to  them.  JVebber  v 
Jv(f.  441 
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Regular  Generalcs. 


Resrulae  Generates. 


2.  16.  479 


Scire  facias. 

In  tare  Jaeia*  ft^ainst  ndminifltrfttor,  to 
shew  cause  why  cxecuti«'.n  sii-niltt  not 
issue  tie  bonU  profiriis,  it  is  n  >r  nert^ssnry 
•o  allei^  especially  that  defendant  is 
administrator,  or  that  he  has  assets. 
Dimond*M  Executors  v.  Ailen.  10 

Writ  of  set.  fit.  returnable  to  the  County 
Court  must  be  signed  by  a  Judife  or 
the  Clerk  of  the  Court,  and  cann>t  be 
signed  by  a  Justice  of  the  Peace.  Sher^ 
wood  V.  Pari.  319 

May  issue  as  an  attachment  Treatwer  of 
the  State  v.  Aioore  et  al,  329 


Service. 

After  an  appearance  and  imparlance,  all 
defects  in  personal  service  arc  cured. 
0oit  et  ai.  y.  Sheldon,  SOI 

Sheriff. 

See  Execution.    Fees. 

Nominal  plaintiff  in  ejectment  cannot 
maintain  an  action  against  the  sheriff 
Ibr  an  escape  of  defendant  committed 
cxn  an  execution  in  his  name  fur  the  da- 
mages and  costs  recovered  in  the  ac- 
tion of  cdcctmcnt.    Chipman  v.  Savyer, 

83 

Sheriff,  as  keeper  of  the  prison,  to  which 
is  committed  a  debtor  taken  in  execu- 
tion in  another  County,  not  liable  for  a 
negligent  escape.     Id.  104 

See  Bail.    Bail-bond. 

A  deputy-sheriff,  an  inhabitant  of  s  town, 
is  not  disqualified  from  serving  a  process 
by  summons  in  favour  of  the  corpora- 
tion.    Selectmen  of  Windsor    v.  yacob, 

241 

A  sherifTs  return  of  a  vendue  sale  for 
the  non-payment  of  what  is  commonly 
called  the  ten  shilling  tax,  is  illegal  if  it 
states  that  he  has  located  more  land  in 
any  one  secUon  of  the  township  thim 


that  quantity  for  which  the  lowett  bid- 
der offered  to  pay  the  tax  on  that  parti- 
cular section.  Doef  ex  dcm.  Wentvto'th, 
T.  J£.  and  I.  Strong.  191 

Slander. 

The  tnith  of  tlie  words  spoken  cannot  be 
given  in  evidence  under  the  general 
issue  in  an  action  fur  slanderous  words. 
Barns  y.  Webb.  17 

Statutes. 

Statutes  of  the  State  referred  to  or  inter- 
preted, to  wit, 

Vennont  StaL  vol  1.  p.  71.  s.  44,  45.      3,  4 
vol.  %  p.  215.  5 

'  vol.  1.  p.  169.  8 

vol.  1.  p.  101.  9 

vol.  2.  p.  19.  15 

vol.  1.  p.  60.  s  19.  22 

vol.  1.  p.  61.  8.  24.  ib. 

vol.  1.  p.  51.  23 

vol.  1.  p.  57.  28 

vol.  1.  p.  387.  ib. 

vol.  2.  p.  237.  31 

Act  passed  November  7,  A.  D.  1800.       39 

Laws  of  the  United  States y  vol.  11.  p.  56.  44 

Vennont  Stat.  vol.  1 .  p.  95.  s.  98.  48 

vol.  1.  p.  95.  49 

vol.  1.  p.  195.  s.  12.  51 

vol.  1.  p.  195.  53 

New- Hampshire  Stat.  p.  19.  ib. 

Vermont  Stut.  vol  1.  p.  195.  s.  13.  57 

vol.  I  p  144.    Act  passed 

March  ]Oth«  1797.  90 

Haswirs  edit.  p.  275.        91 
vol  1.  p.  90.  93 

vol.  1.  p.  68,  69.  94 

vol.  1.  p.  280.  95 

vol.  1.  p.  68.  97 

vol.  1.  p.  2ai.  s.  la  98 

vol.  2.  p.  409.  s.  11.  99 

vol.  1.  p.  195.  103 

BasvicWs  edit.  p.  ITtt 
vol.  l.p.  176.  S.20. 
vol- 1.  p.  341. 
vol.  1.  p.  83.  S.75. 
vol.  1.  p.  57' 

Rerised  Stat,  p  617.  Fai^s  edit. 

Vermont  SUt.  Haswll's  edit  p.  Stt. 
vol.  1.  p.  92. 
vol.  L  p.  236^  237. 
vol.  1  p.  97. 
vol.  1.  p.  33.  art.  z.  M 
vol.  l.p.334w 
vol.  1.  p.  94. 
vol.2- p.  74w«.51. 
voLl.  p.3(i5. 
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\(A.  I.  p.  Sir.  192 

vol.  2.  p.  210, 221.  195 

vol.  1.  p.  152—157.  204 

vol.  1  p.  92.  210 

vol.  1.  p.  95.  215 

\'ol  I.  p.  280.  284.  218 

vol.  2.  p.  M7.  229 

voll  p. 61.  242 

vol.  1.  p.  452.  243 

voL  1.  p.  77.  252 

▼oil.  p.  79.  253 
vol  1  p.  409.  ib. 

vol.  1  p.  337.  261 

vol.  1.  p  54.  267 

vol.  1.  p.  77,  272 

vol.  1.  p  56.  s,  7.  282 

vol  2.  p.  405.  283 

vol.  2  p.  414.  2K4 

vol  1.  p.  209.  287 

roll.  p.  57,  58.  293 

vol.  1.  p.  71.  293 

vol.  2-  p.  406.  296 

vol  1.  p.74.  312 

Miuvf.  eclit  p.  171.  315 

Hasw.  edit.  p.  23.  321 

Marw.  edit.  p.  212.  335 

Hoiw.  edit  p.  281.  336 

vol.  1.  p.  87.  89.  344 

vol.  1  p.  215.  346 
vol.1,  p.  189.   Uarw.tdit. 

p.  32.  364 

vol  1.  p.  3'23.  366 

vol.  1.  p321.  368 

vol.1  p.  57.  373 

vol.  1.  p.55.  374 

vol.  1.  p.  75.  375 

vol.  1.  p  179.  379 

vol  1  p.  321.  438 

vol.  1.  p.  342.  466 


Tender. 

To  make  a  tender  jj^ood,  the  party  must  at 
the  latest  time  on  the  last  day  of  the 
term  of  the  contract,  before  the  sun 
setii,  proceed  to  the  dwelling-hf>use  or 
other  usual  place  of  abode  of  him  to 
whom  the  tender  is  to  be  made,  if  no 
other  place  he  provided  by  the  contract, 
and  there  produce  the  money  or  g^ids, 
and  oHer  to  comply  with  the  contract. 
But  if  the  adverse  party  be  absent,  or 
refuse  when  present  to  receive  the  mo- 
ney or  g«>o<ls,  or  is  incapable  of  |)er- 
forming"  the  contract,  hi*  need  not  count 
th(*  money  or  particularly  display  the 
l^huls,  if  he  can  shew  otherwise  that  he 
tendered  to  the  amount.  Morton  v. 
mil4.  386 


Travel. 

It  is  a  general  rule,  that  travel  and  at« 
tendance  shall  be  tixed  ftjr  all  the  de- 
fendants in  ejectment  Bojnton  v.  King 
and  Barnard.  3f 

Trial,  New. 

Where  a  new  action  is  not  barred  bj  the 
statute,  the  Court  will  not  readih  grant 
a  new  trial  because  the  Jury  have  not 
pursued  tl»c  direction  of  the  Judgfe's 
charge.  Smith  v.  Hubbard  and  M'Withy* 

142 

On  motion  for  a  new  trial  because  the 
verdict  is  a^rsinst  law  and  tlie  direction 
of  the  Court,  if  it  appears  that  there 
were  matters  in  fact  as  well  as  law  under 
the  consideration  of  the  Jury,  and  that 
if  the  JU17  found  the  facts  one  way  they 
had  applied  the  law  correctly,  the  Court 
will  not  attempt  to  discuss  the  motives 
to  the  verdict,  but  as  a  general  rule  will 
presume  the  verdict  to  be  correct.     Id. 

143 

Motion  for  a  new  trial  because  one  Judge 
•at  alone  in  the  hearing  to  the  Jury, 
and  another  member  of  the  Court  was 
not  interested  or  had  been  counsel  lor 
either  party  in  the  cause.  Colony  v. 
Hathavoay.  281 

See  Action. 

In  an  indictment  for  forgery  and  verdict 
g^iilty,  the  Court  will  not  grant  ^a  new 
trial  on  motion  grounded  on  the  disco- 
very of  new  and  material  evidence,  be- 
cause the  rlelinquent's  wife  has  since 
verdict  confessed  that  she  perpetrated 
the  fact  with5>ut  her  husband's  privity. 
State  vy  W.  417 

The  Court  will  not  grant  a  new  trial  for 
the  recent  discovery  of  material  eii- 
dence,  the  mntion  heinfr  supported  by 
the  sinele  affidavit  of  the  party,  or  him 
in  interest,  the  motion  must  be  accom- 
panied with  the  affidavit  of  the  wit- 
nesses recently  discovered.  Webber  r. 
Ivet.  4jC> 

Trustees. 

Several  tnistees  with  distinct  interests 
cannot  be  joined  in  the  same  writ.  At- 
kinton  v.  Minor  et  ol.  122 

Where  several  tnistees  personally  attend, 
separate  travel  and  attendance  may  be 
tajed.    Porter  v.  i?irrte/ and Hot^gn-     V^'* 


See  EvitlEDce. 


Wk  Pvtit  Juror  by  injir'tinixtiondUeliwes 
tlw  evciitaf  tlie  vi-T.liil  brriirc  it  i*  de- 
livered in  Court,  it  will  be  cHisidered  ■ 
gnn*  violitjiiii  ol'  hin  nlfi^'inl  iliily.  und 
ttw  vertlJL-t  III!  tn  ilLoii  will  be  set  aiide. 
Oitutl  V.  Catpenltr.  2i2 

It  will  be  no  c.<iii<i-  f  >r  f  ctlinff  aiidc-  ■  ver- 
dict, that  two  dt.'fen<l;iiitit  in  h  pn>|>er 
•ttiun  of  turt  jnint'd  in  pleading  the 
l^eni'rul  i»utr,  iiii(l  the  Jiny  tiniml  one 
Suilty  and  c\<-i|i|>..tcil  tlic  otlier,  II  right 
V.  Confer  ami  T*auy.  425 


w 

Warrant. 

A  vrarrant  to  apprclieiul  i  iwrson  cliarired 
u'itli  1  criini-  ii|><in  tlie  riimgilMnt  ol'  a 
private  inf  i-nicr,  cannot  k-g-dly  i»sue 
wilhoiit  naili  m  .<la  lit  tlic  comiiluinant, 
tU>>U(rlitlieriinipUiiiil  iiid  the nt^'a* recite 
it  W;iiiiniIrr.i:ith.yetniitlii'ij;aJiiirtorilie 
maifintnti'ii  cerliiiratt  rui  liu  autlii  irnt 
evidunce  ili;it  tlirr  <uit)i  was  adminia- 
trrcd.    SWL  V.  y  H.  444 
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Writ  of  Protection. 


',iif^ar.dum  au-i. 


pendi  all  civil  pmct-i 
jFrt  of  it,  while  coming  ,i>  uiii  *:ii  nd- 
ing  iifMii  Conn,  witb  a  re;is<io^ble  triic 
for  till:  wllJieSB  tn  rutnrri  h  -mi:  -iftcr  the 
riling  of  the  Court.  Us  faru  Hall.   It* 

Writ  of  Sci.  fa. 
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